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It is fall, which means the familiar sights, sounds, and 
smells of the season are here. I’m still waiting for the 
cooler weather, but the kids are back in school, people are 
drinking pumpkin lattes, and football stadiums are filled. 
One thing that is missing this fall is the WCI conference 
in Orlando. This fall tradition allows us to get together 
and interact as a community. It is also a good opportunity 
for other organizations and committees to hold meetings 
since so many of us are already congregated in one place. 
This year, we will have to wait until December.

The WCS Executive Council met via Zoom on August 
31. Lorna Brown-Burton and F. Scott Westheimer, who 
are running for Florida Bar president-elect, each gave a 
presentation providing insight into the goals and ideas 
that would guide them during their time of service. It 
is hard to put into words what it is like to be part of a 
meeting (even on Zoom) during which so many people 
give of their time and talent for the benefit of us all. I 
am not only speaking of the two candidates, but also the 
dedicated members of your Executive Council and WCS 
committees.

Each committee’s chair(s) gave a report on the activi-
ties of the committee and the goals for the upcoming 
year and beyond. If you have never been to a meeting 
(or it has been a while), I invite you to come to the live 
meeting on April 6, 2022, at the Omni Orlando Resort 
at ChampionsGate. Our committees are very active and 
as part of the goal of including you in the section, I invite 
you to contact any committee member and ask to at-
tend a committee meeting (most are by phone or Zoom) 
and learn what the committees are doing to improve our 
system. In this edition of the News & 440 Report, you 
will learn about some of the committees and, I hope, feel 
the urge to get involved.

The section’s long-range planning retreat was held in 
Austin, Texas,  in October, and I am pleased to report 
that several general members registered to participate. 
There were significant matters on the agenda for the 
executive council meeting and for general discussion. 
As I expressed in my first message to you as chair of the 

section, I encourage and invite you to include yourself 
in our discussions and future meetings.

Amendments to the “60Q Rules” have been a promi-
nent topic of discussion during recent workshops, and I 
expect the conversation to continue during the retreat. 
The question I hear most is “when will the ‘new rules’ be 
announced?” The answer, of course, is “I don’t know.” 
If you look at the history of the implementation dates 
(also known as the fine print in italics at the end of each 
rule), the rules were amended 11/1/2006, 10/31/2010, 
10/31/2012, and 11/10/2014. If that trend continues, 
then perhaps late October or early November may be 
the answer.

Another significant development that not only affects 
the practice of workers’ compensation, but the entire 
practice of law in Florida, is the final report of the Special 
Committee to Improve the Delivery of Legal Services. 
This special committee was asked to study a variety of 
topics including (1) lawyer advertising; (2) referral fees; 
(3) fee splitting and nonlawyer ownership of law firms; 
(4) entity regulation; (5) regulation of online service pro-
viders; (6) regulation of nonlawyer providers of limited 
legal services; and (7) additional topics consistent with 
the subject of the study. I know that I personally enjoyed 
reading the report.

I hope this summary lets you know what is being talked 
about; I welcome you to join the discussions.

Mark A. Touby
Section Chair

Mark A. Touby
MESSAGE FROM THE CHAIRMESSAGE FROM THE CHAIR

Come together with your 
colleagues and join the 

Workers’ Compensation 
Section TODAY!

Visit www.flworkerscomp.org/membership
for more information

https://www-media.floridabar.org/uploads/2021/06/FINAL-REPORT-OF-THE-SPECIAL-COMMITTEE-TO-IMPROVE-THE-DELIVERY-OF-LEGAL-SERVICES.pdf
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Sean P. McCormack
MESSAGE FROM THE EDITORMESSAGE FROM THE EDITOR

We have all heard the maxim “It takes a village.” Well, 
it certainly does. In this fall edition, our focus is on the 
various committees that are the heart of the Workers’ 
Compensation Section (WCS). From the CLE Com-
mittee to the Sponsorship and Advertising Committee, 
the WCS does not function unless everyone does their 
part. The members of these committees work behind the 
scenes without due credit and appreciation. So, we take 
this edition to thank everyone for their efforts to keep 
the WCS operating with excellence. On the cover, you 
will see a picture of our Executive Council at our October 
long-range planning during the retreat in Austin, Texas.

The spotlight of this edition is on our committees. 
Each committee chair has provided a brief article that 
summarizes the purpose and goals of their committee, 
provides general information, and describes the services 
provided to the section. Our intention is to educate our 
members on the committees we have and how they 
benefit you. If you are interested in becoming involved 
in a particular area, we encourage you to contact the 
specific committee chair.

I have included the purposes of the section within 
my message, which are also a component of the WCS 
bylaws, to serve as a refresher on the work the Execu-
tive Council and the committees play in achieving these 
purposes:

The purposes of this section are to:
(a) provide an organization open to all members in 

good standing of The Florida Bar who have a com-
mon interest in workers’ compensation law;

(b) provide a forum for the discussion and exchange of 
ideas to improve section members individual trial and 
appellate abilities in workers’ compensation cases;

(c) assist the judiciary in establishing methods for the 
certain and expeditious administration of justice;

(d) instill in section members a desire to increase their 
effectiveness in trial and appellate proceedings to 
better serve their clients and the cause of justice;

(e) aid in the development of the state’s workers’ 
compensation law; and

(f) serve the public and The Florida Bar specifically.
Finally, in addition to our regularly featured sections, 

we include an article from Mark Popolizio about the 
upcoming PAID Act, an article from Jennifer Cantrell 
about attorney fee deferral programs and an in-depth ar-
ticle about workers’ compensation rule making authored 
by Wendy Loquasto and Judge Langham. Thank you to 
all the writers for their contributions to making this fall 
edition possible.

Sean P. McCormack has been licensed to practice law in 
Florida since 2005. Mr. McCormack received his under-
graduate degree from Florida Atlantic University in 2002 
and his law degree from Barry University College of Law in 
2005. He is a member of The Florida Bar, and is a partner 
with the firm of Colling Gilbert Wright & Carter. Mr. Mc-
Cormack has practiced exclusively in the areas of social 
security disability and workers’ compensation since 2005. 
He is on the WCS Executive Council and serves as editor 
for the News & 440 Report. He is a member of the Orlando 
Inns of Court and chair of the Workers’ Compensation Sec-
tion of the OCBA. He is president of the Orlando division 
of the Friends of 440 Scholarship charity.

On The COver...

To have your artwork featured on the cover of  
News & 440 Report, please email your name, a high 

resolution image,  and description to  
smccormack@thefloridafirm.com and cbahe@pelsusa.com

The cover page captures the Executive 
Council and Workers' Compensation 
Section members on the steps of the 
historical Driskill hotel in Austin, Texas. 
The long-range planning retreat was 
held in Austin, October 14-16, 2021. 

mailto:cbahe@pelsusa.com
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Focus: SECTION COMMITTEESSECTION COMMITTEES

Board Certification Committee
The Board Certification Committee 

is newly founded and has as its charge 
to engage and encourage all workers’ 
compensation practitioners to become 
board certified in workers’ compen-
sation. The Florida Bar allows board 
certified lawyers to market themselves 
as “Evaluated for Professionalism and 

Tested for Expertise.”
Further, according to The Florida Bar, board certifica-

tion recognizes an attorney’s special knowledge, skill, and 
proficiency in various areas of law, professionalism, and 
ethics in practice. The Florida Supreme Court established 
board certification in 1982 to help consumers identify 
specialists in various areas of law.

Rule 6-11.3 provides the minimum standards for board 
certification in workers’ compensation: practice of law 

for five years; substantial involvement in the specialty of 
workers’ compensation law—30% or more—during the 
three years immediately preceding application; handling 
of at least 25 contested workers’ compensation cases; 
completion of 45 hours of approved workers’ compen-
sation law continuing legal education in the three years 
immediately preceding application; peer review; and 
passing a written examination.

The application filing period runs September 1 through 
October 31 of any given year to determine eligibility 
to sit for the exam in May of the following year. The 
next exam is on Friday, May 13, 2022 (Friday the 13th, 
hmmm). No certification lasts for a period longer than 
five years.

Rosemary B. Eure, Chair
Board Certification Committee

Continuing Legal Education Committee
The Continuing Legal Education 

Committee can only function with the 
support of section members through 
both engagement and attendance at 
section events. The purpose of the 
section is to provide quality legal edu-
cation specifically designed for the 
workers’ compensation legal practi-

tioner. Throughout the years, our CLE has transitioned 
and changed, mainly due to technological advancements, 
morphing into what we have today: CLE that is easy to 
obtain with a few clicks on The Florida Bar website and/or 
intensive, in-person CLE programing through the annual 
Florida Bar Workers’ Compensation Forum held in April.

We continue to present the monthly Learn At Lunch 

audio webinar CLE program, where you can call in from 
your computer to hear our judges of compensation 
claims or our colleagues discuss the latest hot topics. 
The Learn At Lunch schedule is included in this edition 
of the News & 440 Report.

After many years of being your CLE chair, I am retir-
ing the post on June 30, 2022. I am handing the reins 
over to the very capable Rogers Turner, who I know will 
do a fabulous job. In the meantime, should you ever have 
any questions about CLE programs or other CLE related 
issues, please contact me. It has been an honor serving 
you and the Workers’ Compensation Section.

Dawn Traverso, Chair
CLE Committee
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Long-Range Planning Committee
Long-range plan-

ning is important 
to any business or 
organization. The 
Workers ’  Com-
pensation Section 
continues to look to 
the future while also 
staying focused on 

making improvements to the system in the present. 
Some of the issues the Long-Range Planning Committee 
is working on include: (1) legislation; (2) rules; (3) com-
munication to members (newsletter, technology, emails, 
etc.); (4) maintaining and increasing membership; (5) 

leadership positions; and (6) committees and their duties. 
Looking at each of these and setting long-range goals will 
help the section provide the best service to our members 
and provide valuable information, which will include get-
ting involved in leadership and working to improve the 
workers’ compensation system for both employers and 
injured workers. We must keep our focus on those we 
serve—as they are the center of the entire system—and 
try to make sure the system works best for them.

Glen D. Wieland and Philip R. Augustine, Chairs
Long-Range Planning Committee

Membership Committee
As of October 1, 2021, the Workers’ 

Compensation Section of The Florida 
Bar has 1,216 members. The goal of the 
Membership Committee is to increase 
membership via educating Florida Bar 
members of the benefits of section 
membership, including our continuing 
legal education seminars, our monthly 

Learn At Lunch audio webinar CLE program, out-of-
state events, our annual Workers’ Compensation Educa-
tional Conference, and our annual Workers’ Compensa-
tion Forum. By cross-referencing membership with the 
OJCC user site and Inns of Court membership, we hope 
to identify those who have inadvertently missed joining 
the section. We encourage current members to reach out 

Wieland Augustine

to colleagues to help increase knowledge of the benefits 
of section membership.

Michael D. Rudolph, Chair
Membership Committee

MEMBERSHIP INFORMATION
Florida Bar Member Dues: $60.00
Affiliate Member Dues: $30.00
Honorary Member Dues:
(Judges of Compensation Claims)

None

All members receive section publications, are 
encouraged to participate in section committees, 
and are offered an opportunity to network with legal 
professionals with similar interests.

Is  your Bar contact information up-to-date?Is your Bar contact information up-to-date?
The Florida Bar’s website (www.FLORIDABAR.org)  offers members the ability to update 
their address and/or other member information. After logging in, Florida lawyers may update their 
contact information as well as upload a profile photo and handle other Bar business.
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News & 440 Report
The News & 440 Report is one of the 

committees of the WCS. The purpose 
of the News & 440 Report is to provide 
our members with relevant and work-
ers’ compensation related develop-
ments in the law while also including 
spotlights on our members’ lives out-
side of the practice of law. Each year, 

we issue four editions to include a spring, summer, fall, 
and winter edition. Our committee reviews, collects, and 
edits articles submitted. Each edition includes recurring 
features such as the Chair’s Message, Case Law Update, 
the Health & Wellness Corner, the Judge’s Corner, 440 
Q&A, and an Attorney Spotlight. Rogers Turner has 
been contributing the last several years by reviewing 
and summarizing the newest case law decisions for your 
convenience. Thank you, Rogers!

Over the last couple of years, we have archived most 

of the News & 440 Reports, which are now accessible on 
our section’s website. Additionally, each current edition 
is posted online for our members. The online format has 
been well received by our membership, and our goal is 
to continue to provide our readers with an accessible 
option to keep up with new case law, legal trends, and 
the current events of the section.

We are fortunate to have ongoing contributions from 
our members as well as sponsors and vendors connected 
to the workers’ compensation industry that contribute 
to our News & 440 Report. Each edition is possible only 
because our members and judges contribute their time 
and knowledge to producing relevant articles. Interested 
in becoming involved or writing an article? We are always 
looking for content and ideas for our next edition.

Courtney Bahe, Assistant Editor
News & 440 Report

Sponsorship and Advertising Committee
The purpose of 

the Sponsorship 
and Advert i s ing 
Committee is to 
enhance the level 
of service and rev-
enue to the section 
through sponsorship 
and advertising op-

portunities. Through sponsorships and advertising, the 
committee offers exhibitors and vendors an opportunity 
to promote their products and services to their targeted 
audience. The committee offers a Platinum Corporate 
Sponsorship or a Gold Sponsorship that provides exposure 
on the section’s website as well as other opportunities at 
section events and through social media. The commit-

tee also assists in securing law firm sponsorships for the 
section’s premier educational event at the annual Florida 
Bar Workers’ Compensation Forum. This event creates a 
perfect networking opportunity for sponsors to connect 
with potential clients. Additional information about these 
sponsorships can be found by reaching us through email 
on the section’s website at www.flabarwcs.org.

Lizzette M. Francisco and Lance F. Avera, Co-Chairs
Sponsorship and Advertising Committee

SPONSORSHIP INFORMATION
Platinum Corporate Sponsorship $2,500.00
Gold Sponsorship $1,500.00
Law Firm Sponsorship at The Forum $1,000.00

Francisco Avera

http://www.flabarwcs.org/
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Technology Committee
The Technology Committee is re-

sponsible for maintaining the section’s 
website, Facebook page, and Twitter 
account. In addition, the committee 
also provides section information to 
members through various social media 
and web-based platforms. The section 
utilizes its website to assist in fund-

raising for the section through sponsorship opportuni-
ties for various providers with interest in the section’s 
membership. The section’s website, www.flabarwcs.org, 
is where members can access a number of resources 
available only to the membership.

The committee aspires to provide easy access to the 
section’s resources and webinars, providing a way for 
members of the section to register for events and to 
gather information about the section’s premier educa-
tional event, the annual Florida Bar Workers’ Compen-
sation Forum held in April. In addition, the committee 

posts various workers’ compensation related events to 
the section’s web-based calendar for easy viewing. The 
Technology Committee’s primary purpose is to make 
sure the section and its members have as much infor-
mation as possible related to the practice of workers’ 
compensation law in Florida.

The Technology Committee invites all members and 
interested parties to contact the section through any of 
its web-based or social media platforms. An email can 
be sent to the section through the homepage of the 
website, www.flabarwcs.org, or by friending the section 
on Facebook @flabarwcs or tweeting us at #flabarwcs. 
If you are a section member, please reach out to the 
Technology Committee or add the section to your social 
media platforms for easy access to section events and 
information via your cell phone or computer.

Richard J. Manno, Chair
Technology Committee

Workers’ Compensation Rules Advisory Committee
What It Is and How It Works

The Workers’ Compensation Rules 
Advisory Committee (WCRAC) is 
one of the standing committees of The 
Florida Bar, similar to the other rules 
committees. Similar, but not the same, 
because the Rules of Procedure for 
Workers’ Compensation Adjudications 
or 60Q Rules are promulgated by the 

Office of Judges of Compensation Claims (OJCC) and 
the Division of Administrative Hearings (DOAH) pursu-
ant to section 120.54, Florida Statutes, as opposed to the 
court rules developed by the various rules committees 
that are submitted to the Supreme Court of Florida for 
its approval under Florida Rule of General Practice and 
Judicial Administration 2.130.

The WCRAC’s goal is to provide assistance to the 

OJCC and DOAH in drafting workers’ compensation 
procedural rules. The committee seeks to offer a bal-
anced, nonpartisan view to those who would consider the 
adoption of workers’ compensation rules of procedure. 
To that end, the WCRAC is composed of experienced 
workers’ compensation practitioners and judges with the 
goal of parity between the claimants’ and defense bars. 
Leadership typically alternates between the defense and 
claimants’ bars.

The WCRAC consists of 25 members, appointed to 
three-year terms by The Florida Bar president-elect, who 
also appoints the chair and vice chair(s). The WCRAC 
also has a Board of Governors liaison, currently Lorna 
Brown-Burton. Our Bar liaison, Mikalla Davis, schedules 
our meetings and helps keep us organized. The chair is 
empowered to appoint a secretary, parliamentarian, 

http://www.flabarwcs.org/
http://www.flabarwcs.org
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subcommittee chairs, and liaisons to the Conference 
of Judges of Compensation Claims and the Workers’ 
Compensation Section Executive Council. We are also 
trying out a liaison to the Rules of General Practice and 
Judicial Administration Committee. The WCRAC’s 
website lists all the members and provides access to all 
the committee’s materials, including agendas, minutes, 
and internal operating procedures.1

The WCRAC typically meets three times a year, 
first in August during the Workers’ Compensation 
Education Conference, by telephone or Zoom in the 
November/December timeframe, and then during the 
Workers’ Compensation Forum in April. The meetings 
are public and open to anyone. Agendas are posted on 
the WCRAC’s website, usually 10 days in advance.2

Proposed rule amendments come before the WCRAC 
from three main sources: (1) referrals from the OJCC 
and DOAH; (2) committee member suggestions; and 
(3) nonmember ideas and submissions. The form of sub-
missions varies, but often starts with an oral suggestion 
at a meeting, followed up with an email. At other times, 
submissions are made in a more formal memorandum, 
complete with proposed language. All submissions must 
be made in writing to the chair.

Once a referral is received, the chair has the option 
to (1) bring the idea to the full committee to consider 
whether to approve, study, or reject the proposal; (2) 
assign the matter to a drafting subcommittee with 
directions to report back to the full committee; or 
(3) determine the proposal is beyond the scope of the 
WCRAC’s authority.

When proposals are assigned to a drafting subcommit-
tee, they are usually assigned based upon the rule number 
they involve. For instance, Drafting Subcommittee 1 
addresses Rules 60Q-6.101 through 6.109; Drafting 
Subcommittee 2 addresses Rules 60Q-6.110 through 
6.118; and Drafting Subcommittee 3 addresses Rules 
60Q-6.119 through 6.128. Nevertheless, assignments 
can vary depending upon each subcommittee’s workload.

Subcommittee meetings are held periodically depend-
ing upon the workload, often with lively debate. Research 
may be required; input may be sought from other rules 
committees, bar entities, the OJCC and court person-
nel, and practitioners; and proposed rule language may 

be developed and revised. The drafting subcommittee will 
make a recommendation to the full committee, perhaps 
recommending an amendment first in concept then in 
form, or perhaps recommending that no action be taken.

Subcommittee work is noticed on the agenda for 
vote when the subcommittee’s recommendation will 
be considered by the full WCRAC. Once again, there 
may be lively discussion and amendments or substituted 
language recommended. For WCRAC and nonmember 
proposals, an initial determination whether the pro-
posal is acceptable in concept and form will be made 
by two-thirds vote of those present. If the concept is 
not accepted, the proposal terminates. If the concept is 
accepted, but the form is not, then the proposal will be 
referred back to the drafting subcommittee for further 
work. If both the concept and form are accepted, the 
proposal is voted upon. Upon approval of both concept 
and form by a two-thirds vote, the WCRAC approves a 
proposed amendment.

The same two-thirds vote is required for approval of 
OJCC or DOAH initiated proposals. If the WCRAC 
disapproves a DOAH or OJCC initiated proposal, it 
will provide an explanation with the majority and mi-
nority reasoning summarized. The internal operating 
procedures allow for the formation of a rule challenge 
subcommittee to research and challenge rules promul-
gated by the OJCC and DOAH that the WCRAC has 
disapproved, and the committee may file a petition chal-
lenging the validity of a proposed rule.

After rule amendment proposals are approved by the 
WCRAC, they are usually shared with The Florida Bar 
Workers’ Compensation Section, which has its own 
rules committee,3 and Florida Workers’ Advocates, 
and then presented to the OJCC and DOAH for their 
consideration and determination as to whether rule-
making will be undertaken pursuant to section 120.54, 
Florida Statutes. The WCRAC does not operate on a set 
schedule for submission of rule amendment proposals, 
but rather determines when submission is appropriate 
based upon the nature or number of proposals with a 
goal of making submissions every two to three years. 
There is no required format for submitting proposals to 
the OJCC and DOAH, but it is typically done by letter 

... continued, next page
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Workers' Compensation Rules Advisory 
Committee, continued

with an explanation as to why the WCRAC supports the 
proposal or what is intended to be accomplished. We are 
currently working to standardize our submissions with a 
subcommittee report form that references the meeting 
dates and minutes and summarizes majority and minor-
ity viewpoints.

Section 120.54 allows latitude to the OJCC and 
DOAH in the initiating of formal rule-making. Most 
recently, the WCRAC submitted numerous proposals 
in 2018 and 2019, which were apparently delayed due to 
the changes in leadership at DOAH, but which ultimately 
instigated workshops for questions and comment in July 
2021. The WCRAC submitted two supplemental reports 
to the OJCC and DOAH providing specific citations to 
proposal discussion in its minutes and offering further 
assistance in response to comments made at the work-
shops. We are awaiting notice of formal rule-making,3 
which requires publication of the proposed amendments 

in the Florida Administrative Register not less than 28 days 
before intended action, but the possibility remains that 
the OJCC and DOAH will ultimately determine the 
time is not yet ripe for rule amendments. Time will tell.

We encourage all workers’ compensation practitioners 
to discuss their ideas for proposed rule amendments 
with committee members or to directly submit ideas 
to the WCRAC. The goal is to have clearly understood 
rules of procedure that are balanced and allow workers’ 
compensation matters to move efficiently through the 
system. And if you are a “rules geek,” I encourage you 
to fill out the Bar’s online committee preference form 
between December 1 and mid-January to be appointed 
to the WCRAC.

Wendy S. Loquasto, Chair
Workers’ Compensation Rules Advisory Committee
Endnotes

1 See https://www.floridabar.org/about/cmtes/cmte-cm255/.
2 See https://www.floridabar.org/committee-page/wcra-committee-materials/.
3 The WCS has deferred its committee update to the WCRAC.
4 Anyone can request advance notice of rule-making proceedings. See 

§ 120.54(3)(a)3., Fla. Stat. (2021).

https://www.floridabar.org/about/cmtes/cmte-cm255/
https://www.floridabar.org/committee-page/wcra-committee-materials/
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Getting Ready for the PAID Act …
How the PAID Act will help identify a claimant’s 

Medicare enrollment status
by Mark Popolizio

In a major development on the Medicare secondary 
payer (MSP) compliance front, the Provide Accurate 
Information Directly Act (PAID Act) was signed into 
law by President Trump in December 2020. This new 
law is scheduled to go live on December 11, 2021.1 The 
PAID Act, in general, requires CMS to provide insurers 
with information regarding a claimant’s Medicare Part 
C (Medicare Advantage) and/or Medicare Part D (pre-
scription drug) enrollment status through CMS’s Section 
111 Query Process system.

The PAID Act was prompted, in large part, by an 
increase in Medicare Advantage recovery claims, includ-
ing lawsuits for “double damages.” This new law aims to 
provide insurers with the information needed to help 
better identify and address potential Part C and/or Part 
D recovery claims by allowing them to obtain Medicare 
plan information via a centralized manner using the 
Section 111 Query Process. Currently, no such system 
exists, and insurers must rely on the claimant providing 
this information to them.

The following provides a general breakdown of the 
PAID Act and how workers’ compensation insurers (and 
other insurers) can use the information the PAID Act 
will provide to proactively address potential Medicare 
Advantage and Part D recovery claims to avoid potential 
“double damages” liability.

The PAID Act becomes law
The PAID Act was introduced in the U.S. House of 

Representatives and U.S. Senate on a bipartisan basis in 
2019.2 In late 2020, the PAID Act became part of H.R. 
8900,3 which was a larger bill that extended the govern-
ment’s fiscal deadlines to avoid a government shutdown. 
The PAID Act’s provisions were contained within H.R. 
8900 as part of Title III, Section 1301 entitled “Transpar-
ency of Medicare Secondary Payer Reporting Informa-
tion.” On December 11, 2020, President Trump signed 
H.R. 8900 into law.

CMS’s Section 111 “Query Process” system will be 
expanded

Under the PAID Act, CMS must expand its Section 
111 Query Process to return additional information 

regarding a claimant’s Medicare enrollment status. As 
discussed more fully in the author’s recent article “Re-
visiting Medicare’s Section 111 Reporting Law – How It 
Works and Impacts WC Claims” (News & 440 Report, 
Summer 2021), the Query Process is a system that CMS 
has established to help Section 111 responsible reporting 
entities (RREs),4 which are the parties responsible for 
reporting under the Section 111 reporting law,5 determine 
whether a claimant is a Medicare beneficiary. In general, 
RREs are insurers and self-insurers, but could involve 
other entities such as self-insurance pools or assigned 
claims funds depending on the facts.6 Claimants and 
their lawyers are not RREs and do not have reporting 
responsibilities under Section 111.7 Only the RRE (or its 
registered Section 111 reporting agent) can use the Query 
Process. To use this system, RREs must submit the fol-
lowing data points to CMS: the claimant’s Medicare 
beneficiary identifier number (MBI) or social security 
number (SSN), along with the claimant’s first and last 
name, date of birth, and gender.8

Currently, the Query Process only identifies whether 
the claimant is a Medicare beneficiary—it does not return 
information regarding whether the claimant is enrolled 
in Medicare Parts A and B (traditional Medicare), Medi-
care Part C (Medicare Advantage), or Medicare Part D 
(prescription drugs).9 The PAID Act will change this.

The statutory text of the PAID Act, in pertinent part, 
requires CMS to expand its Section 111 Query Process 
to provide RREs with the following information:

(ii) SPECIFIED INFORMATION — In responding 
to any query made on or after the date that is 1 
year after the date of the enactment of this clause 
from an applicable plan related to a determination 
described in subparagraph (A)(i), the Secretary, 
notwithstanding any other provision of law, shall 
provide to such applicable plan—(I) whether a 
claimant subject to the query is, or during the 
preceding 3-year period has been, entitled to 
benefits under the program under this title on any 
basis; and (II) to the extent applicable, the plan 
name and address of any Medicare Advantage plan 
under part C and any prescription drug plan under 

... continued, next page
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part D in which the claimant is enrolled or has been 
enrolled during such period.10

Practically speaking, the above statutory language 
essentially requires CMS to identify if the claimant is 
a Medicare Advantage and/or Part D beneficiary (or 
was one during the preceding three-year period) and, 
if so, provide the RRE with the names and addresses of 
any such Medicare plans through the Section 111 Query 
Process.

The PAID Act will help insurers better identify 
the claimant’s Medicare status

As outlined in the preceding section, the PAID Act 
technically only requires CMS to provide RREs with the 
“name and address” of any identified Medicare Advan-
tage Plan (Part C) and any Medicare prescription drug 
plan (Part D) in which the claimant is currently enrolled 
or has been enrolled during the three preceding years. 
However, CMS has announced it will be providing RREs 
with more information than required under the PAID 
Act.

Specifically, as part of its PAID Act implementation 
plans, CMS has announced it will be providing RREs with 
the following key information related to the claimant’s 
Medicare status:

• The most recent Part A and Part B entitlement 
dates; and

• Contract number, contract name, plan number, 
coordination of benefits (COB) address, and en-
titlement dates for the last three years (up to 12 
instances) of Part C (Medicare Advantage) and 
Part D coverage.11

For insurers, the ability to obtain this critical informa-
tion directly from CMS regarding which “part” of the 
Medicare program the claimant is (or has been) enrolled 
is viewed by many as a welcomed improvement since 
currently no such centralized system exists and insurers 
are basically left to rely on the claimant to provide this 
information.

Using the PAID Act to your advantage – avoiding 
“double damages” liability

While the PAID Act will provide important informa-
tion, it does not require CMS to provide any information 
regarding existing or potential Medicare Advantage or 

Part D recovery claims or Medicare Part A/B conditional 
payment information. Also, the PAID Act does not tech-
nically require insurers to do anything with the informa-
tion CMS will be providing. However, from a practical 
standpoint, insurers may wish to consider using this in-
formation to proactively contact the identified Medicare 
Advantage and/or Part D plans to determine if they are 
asserting recovery claims. Keep in mind, as noted above, 
the PAID Act was prompted in large part by the wave 
of recent lawsuits filed by Medicare Advantage Plans (or 
suits filed on their behalf by assignee entities) asserting 
recovery rights, including claims for “double damages” 
under Medicare’s private cause of action provision12 and 
the insurer’s inability to proactively identify claimants 
who are Medicare Advantage or Part D enrollees.

On this point, it is noted that the United States Cir-
cuit Courts of Appeals for the 3rd and 11th Circuits have 
ruled that Medicare Advantage Plans can sue insurers 
for “double damages” under the MSP in relation to 
their recovery claims.13 Of note, the 11th Circuit deci-
sion, Humana v. Western Heritage Insurance Co., 832 
F.3d 1229 (11th Cir. 2016), involved an action arising out 
of Florida, and the court as part of its decision in that 
case affirmed the lower court’s ruling that levied double 
damages against the insurer.14 Further, in another Florida 
case, the 11th Circuit in MSP Recovery Claims, Series LLC 
v. Ace American Insurance Company, et. al., 974 F.3d 
1305 (11th Cir. Sept. 4, 2020) ruled, in part, that entities 
known as Medicare Advantage “downstream entities” or 
“downstream actors” can also sue insurers for “double 
damages.” Very generally, “downstream entities” can 
be described as parties with whom Medicare Advantage 
Plans contract to help them provide benefits to their en-
rollees.15 Likewise, several United States District Courts 
have also ruled, in part, that Medicare Advantage Plans 
can sue insurers for “double damages” under the MSP.16 

While Part D plans have not been as active as Medicare 
Advantage Plans in asserting recovery claims, certain 
federal statutes and regulations note, in part, that Part 
D plans have the same recovery rights as Medicare Ad-
vantage Plans.17

Given this backdrop, insurers, if they so elect, can use 
the information CMS will be providing to proactively 
address Medicare Advantage and Part D recovery claims 
to avoid potential “double damages” lawsuits. In short, 
insurers will now have access to the information they 
have long been missing to help get ahead of the curve, 
reduce costs, and minimize liability regarding Medicare 

PAID Act, continued
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Advantage and Part D recovery claims. Going forward, it 
will be interesting to see how the PAID Act may change 
workers’ compensation practices regarding Medicare 
Advantage and Part D recovery claims.

Mark Popolizio, J.D., is vice president 
of MSP compliance and policy for ISO 
Claims Partners. He is a nationally 
recognized authority in Medicare 
secondary payer (MSP) compliance. He 
practiced insurance defense litigation 
for 10 years concentrating in the areas 
of workers’ compensation and general 

liability. Since 2006, he has dedicated his practice exclusively 
to MSP compliance, working with carriers, self-insureds, 
TPAs, and other claims professionals. He can be contacted 
at (786) 459-9117 or mark.popolizio@verisk.com.
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Nationally Recognized Attorneys Use Fee Deferral 
Programs to Magnify Investment Gain

Growth Structured Settlements (GSS) partners with 
high-performing Vanguard Funds

by Jennifer Cantrell, CSSC
Cantrell Consulting

Highly successful attorneys are taking a page out of the 
wealthy taxpayers’ handbook by investing their money 
into tax-advantaged plans. Super-rich business owners 
have used similar tax planning for decades, and now there 
are programs designed specifically for contingency fee 
attorneys. These attorneys, who only earn a fee if their 
client gets paid, are saving more for the future and avoid-
ing huge tax hits by leveraging compounded investment 
gains on pre-tax dollars.

This strategy has catapulted retirement plans to heights 
that were once deemed unachievable for many attorneys. 
The stock market has been a phenomenal place to invest 
over the last decade, and those who got in early are now 
reaping their rewards. Discerning attorneys and financial 
advisors across the nation are utilizing these tools to 
overcome inflation and build wealth at a rate much faster 
than can be accomplished with after-tax investing.

Market-based structured settlements have allowed 
them to take full advantage of this high-profit potential 
without the rules and restrictions imposed by qualified 
plans.

Unfortunately, qualified plans don’t always make sense 
for law firms, and even when an attorney can contribute 
to one set up by the law firm, most of the time the maxi-
mum contribution is insufficient to cover the expenses 
of retirement, especially with the goal of continuing to 
keep up with the individual’s lifestyle.

Different from qualified plans, a market-based struc-
tured settlement is not an employee benefits plan. The 
opportunity to defer a fee can be used by individual at-
torneys on a case-by-case basis and does not affect or in-
clude any other employees of the firm. In fact, the other 
employees don’t even have to know about the attorney 
fee deferral. This occurs sometimes with principals of a 
firm who may not want the associates to know they are 
deferring fees or how much they are able to defer.

How It Works …
Market-Based Structured Settlements

An attorney structuring his or her fee must negoti-
ate the structured settlement as a material term of the 
settlement. Just like the amount of the settlement, or 
confidentiality, the periodic payments must be agreed 
upon by the claimant or plaintiff and the defendant or 
carrier on behalf of the defendant.

Fixed in Units: The amount deferred into the program 
is issued a unit value at the time of settlement. The units 
remain fixed for the duration of the program, but the unit 
value changes based on the investments. The attorney 
decides how many payments there will be and when they 
are due (quarterly/semi-annually, etc.), or if it’s just one 
lump-sum payment or an annual allocation—all within 
this flexible framework that was built specifically with 
attorneys in mind.

Example: $450,000 ÷ $10 = 45,000 units
$10 is the cost of one unit at the time the structured 
settlement is funded;
5,000 units = $50,000.

Market-Based Fixed & Determinable
Determinable payments are calculated according to 

how much the unit is worth when the payment is due. 
Back to the above example, if 5,000 of the 45,000 
units are due in 20 years and the units are then worth 
$46, the amount paid for the 5,000 will be $230,000 
(started at $50,000), and the remaining 40,000 units 
will continue to be invested until the remaining units are 
due to be paid.

Fee Structure Plus® (FSP):
Income & Tax Deferral Contingent Attorney Fee
(Accepting any contingency fee over $100,000 with 
NO maximum deferral amount.)



WORKERS’ COMPENSATION SECTION 15 Fall 2021 • NEWS & 440 REPORT

•	 You do NOT recognize the deferral amount as income 
until the years in which you receive the payments.

•	 Leverage investment growth on the money you would 
have paid to the government.

•	 Liquidity: You may take a loan from the deferral ac-
count for any reason without penalty.

•	 Unlimited investment options are available from port-
folios included in the program at no additional cost to 
using your own money manager. Renowned financial 
advisory firms work with us on Fee Structure Plus to 
deliver the best quality service and investment man-
agement. FSP is designed for growth and flexibility.

•	 Use your own financial advisor to manage the underly-
ing investments.

•	 The attorney chooses the time horizon, including the 
length of deferral and the payment schedule.

•	 Strong tax opinion from Faegre Drinker Biddle & 
Reath LLP combined with clean IRS audits ensures 
confidence!

Growth Structured Settlements (GSS):
Income & Tax Deferral Contingent Attorney Fee
(Accepting any contingency fee over $100,000 
with NO maximum deferral amount.)

•	 You do NOT recognize the deferral amount as income 
until the years in which you receive the payments.

•	 Leverage investment growth on the money you would 
have paid to the government.

•	 Vanguard LifeStrategy Growth Fund has performed 
extremely well since the inception of the fund.

•	 The 20-year required time horizon ensures the best 
possible outcome with regard to the rate of return and 
preservation of principal.

•	 Minimum payments: During possible downturns in 
the market, minimum distributions provide a baseline 
for stability.

So, What Is the Bottom Line?
As a contingency fee attorney, you can keep more of your 

money, earn more on your money, and enjoy the choice of 
many high-quality funds and/or investment advisors.

Jennifer Cantrell is a certified structured 
settlement consultant, and while her main 
office is in Orlando, she often travels the 
nation to assist victims of motor vehicle 
accidents, medical malpractice, negligent 
security, products liability and other per-
sonal injury, workers’ compensation, and 
wrongful death claims. Ms. Cantrell is 

proud to be recognized as an industry leader by participat-
ing in advisory forums to the life markets and within her 
own corporation. She often speaks at industry events and 
trial lawyer association conferences including AIEG, Florida 
Justice Association, Central Florida Trial Lawyers, Ameri-
can Association of Justice, Treasure Coast Trial Lawyers, 
Florida Workers’ Advocates, and many more. Recently she 
volunteered on the Ninth Circuit Grievance Committee for 
the state of Florida, which reviews, investigates, and makes 
recommendations for cases of complaints against lawyers 
for violations of Florida Bar Rules.

IRS REQUIRED TAX DISCLOSURE: Information 
contained herein is not tax advice nor is it intended or written 
to be used, and cannot be used, for the purpose of avoiding 
any tax penalties. You should seek advice based on your 
particular circumstances from an independent tax advisor 
if you have tax-related questions.

Florida Bar members have access to more than 70 discounted products and services from 
The Florida Bar Member Benefits Program.

www.floridabar.org/MemberBenefits

... and more!

https://www.floridabar.org/member/benefits/
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Workers' Compensation Section RetreatWorkers' Compensation Section Retreat
October 14-16, 2021October 14-16, 2021

Austin, TexasAustin, Texas

A group photo of section members and their guests

Chair Mark Touby with our retreat sponsors, Don Gelnaw with Injured 
Workers Pharmacy, Howard Scheiner with The Mediation Group, and 
Jeff Klugerman with Ringler

Tailgating at the Texas versus Oklahoma State football game on 
October 16

Section dinner featuring members Leo Garcia, Ana Garcia, Chris 
Smith, Chris McClure, and their guests

Section dinner featuring members Joanne Prescott, Philip Augustine, 
Karen Cullen, and their guests
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Workers' Compensation Section RetreatWorkers' Compensation Section Retreat
October 14-16, 2021October 14-16, 2021

Austin, TexasAustin, Texas

Section dinner featuring members W. Rogers Turner, Dawn Traverso, 
William Rogner, and their guests

Section dinner featuring members Richard Chait, Kim Syfrett, Tracey 
Hyde, Brian Sutter, and their guests

Section dinner featuring members Karen Gilmartin and Richard 
Mannol, section administrator Willie Mae Shepherd, and their guests

Section dinner featuring members Sean McCormack, Billy Weiland, 
and their guests

Section dinner featuring member Michael Srebnick, his guest, and our sponsors
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Florida’s Workers’ Compensation Rules of Procedure: 
From Creation by the Florida Industrial Commission to 

the Present-Day Promulgation by the OJCC
by Judge David W. Langham and Wendy S. Loquasto

There have been rules of procedure as long as there 
has been Florida workers’ compensation, but the entities 
that promulgated the rules and the substance of those 
rules have changed over the years. This article provides a 
history of the promulgation of the procedural rules from 
their inception by the Florida Industrial Commission 
(FIC) in 1935, to their 30-year stint as rules approved 
by the Supreme Court of Florida between 1973 and 
2004, to the present-day situation of promulgation and 
amendment by the Office of Judges of Compensation 
Claims (OJCC).

The Florida Workman’s Compensation Act and FIC 
were created in 1935.1 Claims for compensation were 
to be filed with the FIC “in accordance with regulations 
prescribed by the commission.”2 These rules were less 
formal in various aspects from what exists today, but 
they existed. Although these first rules are not included 
in the 1935 historical statutes on the OJCC website, 
the “Rules, Regulations and Instructions” adopted by 
the FIC in 1956 are.3

In considering the history of the procedural rules, it is 
helpful to understand that workers’ compensation prac-
tice now is not what it was then. The early era of Florida 
workers’ compensation included a commission serving 
as trial and appellate adjudicators. Claim hearings were 
conducted initially by part-time deputy commissioners 
performing trial functions two days per week, and then 
by full-time deputies in 1961, with applications for review 
of the deputies’ orders made to the FIC. If the FIC order 
was not in accordance with the law, it could be reversed, 
modified, or tried de novo by a circuit court.4

The process evolved over the years from part- and 
then full-time deputy commissioners, who were later 
designated in 1967 as judges of industrial claims, and 
then judges of compensation claims in 1989.5 The FIC 
was renamed the Industrial Relations Commission (IRC) 
in 1970, when it was moved to the Department of Com-
merce. Review of the commission orders was briefly 
transferred from the circuit courts to the newly created 
district courts of appeal in 1957.6 In 1959, that certiorari 
review of commission orders was vested in the Florida 

Supreme Court, where it remained for the next two 
decades.7

In accord with those statutory provisions, the early 
rules provided the procedures for legal proceedings 
before the deputy commissioners; appeals to the Full 
Commission; and for hearings on claims, notices to 
controvert, determinations of average weekly wage and 
compensation rate, advance payment of compensation 
in lump sum, determination of the percent of loss of 
vision, transportation expenses for remedial treatment, 
assessment of interest and penalties, and medical reports 
that must be filed.8

The world of workers’ compensation changed dramati-
cally in the 1970’s following the creation of the Occu-
pational Safety and Health Act (OSHA) by Congress 
in 1970, which created the National Commission on 
State Workmen’s Compensation Laws to study various 
perceptions and complaints regarding state workers’ 
compensation programs.9 The National Commission 
concluded that the states should continue to have 
primary responsibility for workers’ compensation and 
determined its role was one of providing guidelines for 
states in reforming their laws with a goal of state reforms 
by July 1975.10 Following the “Papy Bill” reforms of 1973, 
which ultimately failed to curb the costs and volume of 
workers’ compensation litigation, Florida enacted major 
reforms to its law in 1979, often referred to as “the wage 
loss law.”11

One of the other thrusts in the 1979 reform was to im-
prove the self-executing features of the system. Since it 
was supposed to be self-executing, it seemed irrational to 
refer to the hearing officers as judges of industrial claims 
because the term “judge” seems to connote litigation. 
Thus, the system returned to designating them “deputy 
commissioners”; the IRC was abolished; and appeals were 
made directly to the courts and were centralized in the 
First District Court of Appeal to promote uniformity 
and consistency.12

The procedural rules for workers’ compensation also 
underwent reform in the 1970’s, when the Florida Su-
preme Court decided it would make those rules. After 
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nearly two decades of rule-making experience for court 
procedure,13 and in the midst of workers’ compensation 
reform, the Court decided in 1973 to adopt formal rules 
of procedure for workers’ compensation adjudications.14 

The process began with rules drafted and proposed 
by the IRC, working in conjunction with a Florida Bar 
committee. The Court noted the duplicitous situation in 
workers’ compensation cases in which litigation is quasi-
judicial at one level and judicial when it reaches the Court 
on review. “Because the total authority in workmen’s 
compensation cases involves the review on appeal of the 
Judges of Industrial Claims and the Industrial Relations 
Commission, we deem such litigation to be more judicial 
than quasi-judicial.”15 The Court reasoned that because 
the IRC rules are the guidelines under which records are 
made for the Court’s review of workers’ compensation 
orders, it has “a direct interest in them,” and since it has 
constitutional authority to “adopt rules of practice and 
procedure in all courts,”16 it reviewed the proposed rules 
and approved them.17 Today we know that the Supreme 
Court was in error in that decision, and that it did not 
have jurisdiction to adopt rules for the executive branch 
to follow.

But the Court was not alone in its finding of authority 
to adopt workers’ compensation rules. The next year, the 
Florida Legislature effectively delegated rule-making au-
thority to the Court when it passed section 440.29(3), 
Florida Statutes (Supp. 1974), which said: “The practice 
and procedure before the commission and the judges of 
industrial claims shall be governed by rules adopted by 
the Supreme Court.”

Thereafter, the Supreme Court adopted rules and revi-
sions approximately every two to four years, after having 
delegated authority to The Florida Bar to form a rules 
committee for the purpose of making formal proposals. 
After the enactment of section 440.29(3), the Court 
cited the statute, as opposed to the Florida Constitution, 
as its authority to amend the workers’ compensation 
rules of procedure in 1977 and 1979.18 Subsequent deci-
sions did not make reference to express authority until 
1992, when the state constitution was mentioned again.19

In 1993, the Legislature amended section 440.45(5), 
Florida Statutes, to delegate rule-making authority to the 
Office of Judges of Compensation Claims,20 which was 
then within the Department of Labor and Employment 
Security (DLES). Nevertheless, section 440.29(3) 
continued until 2011 to provide that the practice and 
procedure before the OJCC “shall be governed by rules 

adopted by the Supreme Court.”21 In light of, or perhaps 
because of the seeming conflict, the OJCC essentially 
ignored that 1993 delegation in section 440.45(5) for 
nearly a decade.

Effective October 2001, the OJCC was moved from 
the DLES to the Department of Management Services 
and began reporting to the director of the Division of 
Administrative Hearings (DOAH).22 Renumbered sub-
division 440.45(4) continued to include the delegation 
of rule-making authority to the OJCC and also contin-
ued that the Court’s rules of procedure would remain 
in effect until rules were adopted by the OJCC.23 But 
importantly, the 2001 version of subsection 440.45(1)
(a) gave rule-making authority to the director of DOAH, 
stating that the director “shall be its agency head for 
all purposes,” which was clarified in 2002 to include 
“rulemaking pursuant to subsection (4).”24 Unlike the 
Department of Labor, DOAH took the Legislature at 
its word and began to promulgate rules to replace the 
Court’s rules of procedure.25

The Workers’ Compensation Section (WCS) of The 
Florida Bar objected and filed a petition for writ of pro-
hibition, arguing that the Legislature had usurped the 
Court’s rule-making authority by allowing DOAH to 
promulgate the rules of procedure for workers’ compen-
sation proceedings. The WCS sought to have the Court 
continue rule adoption for the OJCC. Although the 
Court requested a response from DOAH, it ultimately 
dismissed the WCS’s petition by unpublished order.26

When the Florida Bar’s Workers’ Compensation Rules 
Committee filed its regular-cycle report under Florida 
Rule of Judicial Administration 2.130(c) to amend the 
rules in 2004, the jurisdictional issue came into focus 
and resulted in the Court’s decision in Amendments to the 
Florida Rules of Workers’ Compensation Procedure, 891 So. 
2d 474 (Fla. 2004).

The Florida Supreme Court concluded in that 
decision that it “lacks the authority to promulgate rules 
of workers’ compensation procedure.”27 The Court 
explained that its authority and powers emanate from 
Article V of the Florida Constitution. It noted that 
Article V, section (2)(a), provides the Court’s rule-
making authority for “practice and procedure in all 
courts.”28 Because the Florida Constitution limits the 
state’s courts to supreme court, district courts of appeal, 
circuit courts, and county courts, the Court concluded 
the OJCC is not a court.29 The Court also noted that 
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JCCs are executive, not judicial, branch officials, and 
that under the circumstances it had no constitutional 
authority to promulgate rules of practice and procedure 
for this executive-branch entity.30 The Court likewise 
found that the Legislature had no authority in 1974 to 
authorize the Court in section 440.29(3) to promulgate 
workers’ compensation rules of procedure. The Court 
concluded: “[T]he Workers’ Compensation Rules of 
Procedure constitute an unconstitutional encroachment 
on the power of the executive branch to adopt rules of 
procedure for its own agencies. Accordingly, we hereby 
repeal this body of rules, effective immediately.”

Today, the rule-making authority for the OJCC derives 
from section 440.45(4), Florida Statutes (2021). This 
section directs that the OJCC “shall adopt rules to carry 
out the purposes of this section. Such rules must include 
procedural rules applicable to workers’ compensation 
claim resolution . . . .” This is the legislative delegation 
required for the creation of administrative rules, which 
is accomplished pursuant to section 120.54, Florida 
Statutes.

The Chapter 60Q-6 Rules of Procedure for Work-
ers’ Compensation Adjudications were thus enacted 
in 2003, and effective in 2004, as part of the Florida 
Administrative Code. Revisions were published in 2006, 
2010, 2012, 2013, 2014, and 2018.

The Florida Bar did not, however, dissolve its Work-
ers’ Compensation Rules Committee when the Court 
rendered its 2004 decision. The committee thereafter 
remained, but as the current Workers’ Compensation 
Rules Advisory Committee (WCRAC). The WCRAC 
has no official standing in the rule-making process under 
section 120.54; however, it comprises another constitu-
ency whose views are periodically expressed. The entirety 
of the workers’ compensation practice has the WCS to 
which it may look for leadership. The WCS, which has its 
own rules committee, has frequently taken a parallel and 
contributory path as regards the 60Q rules since 2004. 
Another group that has actively engaged regarding the 
rules is the Florida Workers’ Advocates.

The contributions of these constituencies are impor-
tant and valued. Gone are the days when ideas, criticisms, 
or inspirations had to clear a gatekeeper or committee in 
order to be considered for the rules. Certainly, that was 

the case in the days of the Court rules. Also in that era, 
public comment was largely limited to rules committee 
testimony or in filings with the Supreme Court. Thus, 
the transition has led to a more egalitarian and open 
rule-making process.

In the modern paradigm, proposals can come from any 
person or organization. Those may be circulated to other 
groups for consideration or comment. The proposals may 
instigate a process of workshopping the ideas, or the 
proposals may lay fallow awaiting a different timing or 
perception of need. Historically, the OJCC has under-
taken consideration of changes periodically as the need 
or desire is apparent. In the workshop process, public 
input and discussion is facilitated. Thereafter, the agency 
undertakes consideration of various proposals and may 
then begin the formal rule-making process.

David W. Langham is the deputy chief 
judge of compensation claims for the 
Florida Office of Judges of Compensa-
tion Claims and Division of Administra-
tive Hearings. He has been involved in 
workers’ compensation for over 30 years 
as an attorney, an adjudicator, and an 
administrator. He has delivered hun-

dreds of professional lectures, published numerous articles 
on workers’ compensation in a variety of publications, and 
is a frequent blogger on Florida workers’ compensation 
adjudication.

Wendy S. Loquasto is board certified in 
appellate practice, with a focus on work-
ers’ compensation appeals. She received 
her J.D. from Stetson University College 
of Law in 1988 and clerked for Judge 
Richard W. Ervin III at the First Dis-
trict Court of Appeal for 15 years before 
becoming an appellate lawyer in 2003. 

She is the managing agent of Fox & Loquasto, LLC in Tal-
lahassee. She chaired the Appellate Court Rules Committee 
in 2014-2015 and is the 2021-2022 chair of the Workers’ 
Compensation Rules Advisory Committee.

Endnotes
1 See Ch. 17481, Laws of Fla. (1935) (consisting of sections 5966(1)-(53)). 

Subsections 5966(42)(a) and (c) created the Florida Industrial Commission and 
authorized it to make rules and regulations to administer the law. These laws are 
available on the OJCC website under its “Resources” tab for “Historical Florida 
Statutes,” at https://www.jcc.state.fl.us/JCC/resources/histstats/1935.pdf (last 
visited Sept. 22, 2021). For a more thorough history of workers’ compensation, see 
“Workers’ Compensation, A Brief History,” by Lloyd Harger, Division of Workers’ 
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Compensation, available at https://www.myfloridacfo.com/division/wc/infofaqs/
history.htm (last visited Sept. 22, 2021).

2 Ch. 17481, Laws of Fla. (1935), at § 5966(25)(a).
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. . . the full commission shall review the evidence or, if deemed advisable, as soon as 
practicable hear the parties at issue, their representatives and witnesses, and shall 
make an award and file the same . . . .”); & at § 5966(27)(b) (providing for review by 
a circuit court).

5 See § 440.45(1), Fla. Stat. (1961) (authorizing the commission to appoint full-
time deputy commissioners, the number of which was capped at 15); § 440.45(1), 
Fla. Stat. (1967) (renaming deputy commissioners as judges of industrial claims); 
§ 440.45(1), Fla. Stat. (Oct. 1, 1989) (renaming the judges of industrial claims to 
judges of compensation claims).

6 See § 440.27(1), Fla. Stat. (1957).
7 See § 440.27(1), Fla. Stat. (1959).
8 See Florida Industrial Commission, Workmen’s Compensation Division, Rules, 

Regulations and Instructions adopted by the Full Commission in 1956, printed in the 
pamphlet published on the OJCC website under the 1955 Historical Statutes, pages 
70-83 (Rules 1-21).

9 Judge David Langham, Highlights from the 1972 Commission on Workers’ Com-
pensation, Florida Office of Judges of Compensation Claims Blog (Feb. 20, 2016, 
6:15 AM), https://flojcc.blogspot.com/2016/02/highlights-from-1972-commision-
on.html (last visited Sept. 23, 2021); Judge David Langham, Who was the 1972 
National Commission on State Workers’ Compensation Laws?, Florida Office of Judges 
of Compensation Claims Blog (Feb. 15, 2016, 6:51 AM), http://flojcc.blogspot.
com/2016/02/who-was-1972-national-commission-on.html (last visited Sept. 23, 
2021).

10 Notes and Brief Reports, Report of the National Commission on State Workmen’s 
Compensation Laws, 35 Soc. Sec. Bull. 10, at 31 (Oct. 1972), available at https://www.
ssa.gov/policy/docs/ssb/v35n10/v35n10p31.pdf (last visited Sept. 23, 2021).

11 See William E. Sadowski, Jack Herzog, R. Terry Butler, & Ruth L. Gokel, The 
1979 Florida Workers’ Compensation Reform: Back to Basics, 7 Fla. St. Univ. L. Rev. 
641, 649-50 (1979), available at file:///Z:/WCRAC/2021-2022%20WSL/Drafts/
Rules%20Articles/The%201979%20Florida%20Workers%20Compensation%20
Reform_%20Back%20to%20Basics.pdf (last visited Sept. 23, 2021).

12 Id. at 653-54; see also § 440.45(1), Fla. Stat. (1979) (“Deputy 
commissioners”).

13 The Florida Supreme Court was not always the source of procedural court 
rules. Its reluctant and halting foray into rule-making, leading to the adoption of the 
civil rules of procedure by unpublished order in 1953, is discussed by Judge David 
Langham in The Rules, History, and Evolution, Workers Comp Blogwire, Workers 

Compensation.com, available at https://www.workerscompensation.com/news_read.
php?id=39142&forgot=yes (last visited Sept. 24, 2021).

14 See In re Fla. Workmen’s Comp. R. P., 285 So. 2d 601 (Fla. 1973).
15 Id. at 601.
16 Art. V, § 2(a), Fla. Const. (1972) (S.J.R. 52-D, 1971; adopted 1972).
17 In re Fla. Workmen’s Comp. R. P., 285 So. 2d at 602.
18 See In re Workmen’s Comp. R. P., 343 So. 2d 1273, 1274 (Fla. 1977); In re Fla. 

Workers’ Comp. R. P., 374 So. 2d 981, 981 (Fla. 1979).
19 See In re Fla. Workers’ Comp. R. P., 390 So. 2d 698 (Fla. 1980) (no authority 

mentioned); The Fla. Bar Re Workers’ Comp. R. P., 460 So. 2d 898 (on mot. reh’g) 
(Fla. 1984) (no authority mentioned); The Fla. Bar – In Re Workers’ Comp. R. P., 535 
So. 2d 243 (Fla. 1988) (revised op.) (no authority mentioned). But see Amdmts. Fla. 
R. Workers’ Comp. P., 603 So. 2d 425, 425 n.3 (Fla. 1992) (corrected op.) (“We 
have jurisdiction. Art. V, § 2(a), Fla. Const.”); see also In re Amdmts. Fla. R. Workers’ 
Comp. P., 664 So. 2d 945, 945 (Fla. 1995); In re Amdmts. Fla. R. Workers’ Comp. 
P., 674 So. 2d 631, 631 (Fla. 1996); Amdmts. Fla. R. Workers’ Comp. P., 795 So. 2d 
863, 863 (Fla. 2000); Amdmts. Fla. R. Workers’ Comp. P., 829 So. 2d 791, 791 (Fla. 
2002) (all citing Art. V, § 2(a), Fla. Const.).

20 See Ch. 93-415, § 40, Laws of Fla., available at https://sb.flleg.gov/nxt/
gateway.dll/Laws/lf1993/chapters%2093-401%20-%2093-424/ch_93-415.
htm?f=templates$fn=document-frameset.htm$3.0 (last visited Sept. 23, 2021). 
Section 440.45(5) stated:

(5) The Office of the Judges of Compensation Claims shall promulgate 
rules to effect the purposes of this section. Such rules shall include procedural 
rules applicable to workers’ compensation claim resolution and uniform criteria 
for measuring the performance of the office, including but not limited to the 
number of cases assigned and disposed, the age of pending and disposed cases, 
timeliness of decisionmaking, extraordinary fee awards and other performance 
indicators. The Workers’ Compensation Rules of Procedure approved by the 
Supreme Court shall apply until the rules promulgated by the Office of the 
Judges of Compensation Claims pursuant to this section become effective.

21  Ch. 2011-208, § 5, Laws of Fla. (effective July 1, 2011).
22 See § 440.45(1)(a), Fla. Stat. (2001); Ch. 2001-91, § 26, Laws of Fla.
23 §§ 440.45(4), Fla. Stat. (2001-2010).
24 Ch. 2002-194, § 46, Laws of Fla. (effective July 1, 2002).
25 See Amdmts. Fla. R. Workers’ Comp. P., 891 So. 2d 474, 477 (Fla. 2004).
26 Id. at 477 (citing Workers’ Comp. Section of Fla. Bar v. Fla. Dep’t of Mgmt. 

Servs., 837 So. 2d 413 (Fla. 2003) (unpublished order)).
27 Id. at 477.
28 Id.
29 Id. at 477-78.
30 Id. at 478.
31 Id.
32 Id. at 479.
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ATTORNEY SPOTLIGHT

Caitlin Beyl
Partner

McConnaughhay, Coonrod, Pope, Weaver & Stern PA

Who is someone who inspires you and why?
My parents have been a tremendous inspiration personally 
and professionally. My father worked for the same 
company for over 30 years and made his way up the 
ladder. When at work he was determined, focused, and 
eager. Once home, my father made my sister and me 
feel like we were the only people in the world. My father 
demonstrated an incredible work life balance, with the 
help of my mother. My mother ran a tight ship, but with 
so much love and grace. Her constant love and support 
allowed me to chase every dream but remain accountable. 
Both of my parents showed me that hard work and 
commitment would never go unnoticed. As a working 
parent now, I often ask them how they handled it so well 
in hopes that I can achieve the same. My parents taught 
me to work hard, play hard, and enjoy every day.

Why do you practice workers’ compensation law?
I interviewed with my current firm, McConnaughhay, 
Coonrod, Pope, Weaver & Stern, right out of law school. I 
knew I wanted to litigate, but knew nothing about workers’ 
compensation. Over time, I fell in love with the practice 
and with my firm. I have not looked back since!

Proudest accomplishment within the section?
I am proud to be a member of such a wonderful community 
of lawyers. The Workers’ Compensation Bar is truly a 
wonderful group of professional and courteous people. It 

is an honor to get to practice alongside and against some 
of the best attorneys I have ever met.

Favorite workers’ compensation law case?
It would have to be Ring Power and USIS v. Andrew Murphy. 
I had the honor of presenting oral argument to the First 
District Court of Appeal on that case. What a thrill! 

Favorite quote?
“Choose a job you love, and you will never have to work a 
day in your life.” – Confucius

Favorite song lyric?
“Always stay humble and kind.” – Tim McGraw

Best place you have traveled and what makes it special?
My favorite place is Antigua. My husband and I went 
there on our honeymoon. It is such a beautiful place with 
wonderful people.

Something we did not know about you?
I am a mom of three. My son, Hudson, is six and my 
daughters, Peyton and Elliott, are four and one.

If you could have lunch with anyone from history, who 
would it be and why?

I would say Amelia Earhart. I am in awe of her bravery and 
determination. What a rule breaker!
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Wellness in Workers’ Compensation
by Neil A. Ambekar

When our News & 440 Report editor Sean McCormack 
asked me to write an article for this issue, I was thrilled. 
I’ve always enjoyed writing about issues in our field. But 
when he told me the article should be about health and 
wellness, I was puzzled. It’s not exactly my bag, health; I 
was a sickly child, and I hardly have the world’s healthiest 
lifestyle. I was a 20-year smoker, I rarely exercise, and I 
have definitely contributed to the global bacon shortage.1 
My parents were both doctors, so I’ve always had a good 
handle on medical issues, but there are certainly people 
more qualified to talk about health and wellness questions.

However, the more I thought about it, the more it 
made sense. Everyone already gets lectures from their 
doctor about lifestyle changes. Maybe hearing it from me 
will have more impact. It’s certainly an issue that has been 
on my mind lately. I’m staring down the barrel of age 40, 
when a young man’s thoughts become … well, those of a 
middle-aged man. Though as it turns out, today’s health 
guidelines suggest colorectal cancer screening beginning 
at age 45, not age 40.2 The important thing is that I’ve 
been thinking about health—and thinking about it in a 
different way.

Those of us who graduated law school in the past 15 
years or so will have had it drilled into our brains that the 
practice of law comes with many health concerns. Sed-
entary work, high-conflict work, and highly demanding 
clients do none of us any favors. Ponder these statistics, 
which are prominently displayed on the homepage of 
Florida Lawyers Assistance:

•	 32% of lawyers under the age of 30 have a prob-
lem with ALCOHOL & SUBSTANCE USE

•	 28% of lawyers struggle with some level of 
DEPRESSION

•	 19% of lawyers demonstrate symptoms of 
STRESS & ANXIETY

•	 11% of lawyers have had SUICIDAL THOUGHTS 
at some point in their career3

In other words, more than a quarter of us are experi-
encing symptoms of depression, and more than a tenth of 
us will consider suicide as a result. I may be paraphrasing 
a bit here, but one of my law school deans all but guar-
anteed that a bunch of us would have a cocaine habit 
after a few years in practice. Some studies suggest that 

lawyers suffer from these health issues at even higher 
rates. Either way, the data certainly suggest that lawyers 
are an unhealthy bunch, and the pandemic has only made 
things worse.4

Those of us in the workers’ compensation field certainly 
are not immune. Our clients don’t go to prison because of 
something we did—or failed to do—but the consequences 
of failure can be nearly as severe, and there can be mil-
lions of dollars at stake in some cases. Pile on the 210-day 
final hearing deadline—which is seemingly enforced more 
and more strictly every year—and workers’ compensation 
lawyers have plenty to worry about.

So, what can we do to maintain our health and well-
ness? Well, the good news is that small changes can make 
a big difference to our physical health. The American 
Heart Association and the U.S. Department of Health 
and Human Services recommend 150 minutes per week 
of moderate-intensity aerobic activity or 75 minutes per 
week of vigorous aerobic activity, plus muscle-strength-
ening activity such as lifting weights or calisthenics two 
days a week.5  Sitting down the rest of the time isn’t ideal, 
but a standing desk can help. So can taking a quick walk 
after completing a task in the office, and as a bonus, it 
may make us more productive, too.6 Cutting out one 
soda per day can have a double benefit because it not only 
removes about 200 calories but may reduce appetite.7 
Let’s have a glass of water instead.

We hope that will get our bodies into better shape. 
What about our minds? Well, it has to be said that some 
of the stress is inherent in what we do.8 Litigation is an 
adversarial process, and I doubt any of us has ever walked 
into a final hearing stress-free. But at the same time, 
we create a lot of the stress ourselves. Before we send 
that angry email, why not take a brisk walk around the 
office? It will help us reach our 150 minutes, and maybe 
let us reconsider. After all, a nastygram might help us 
feel better, but it isn’t going to accomplish much, and 
the inevitable response is just going to raise our blood 
pressure. Other self-imposed stresses can come from 
procrastinating. Yeah, it wasn’t our fault we didn’t sched-
ule that IME because we were really busy—but now we 
can’t get one in before trial and we have to spend even 
more time arguing for a continuance.

... continued, next page
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Those inherent stresses? Well, we can’t rid the pro-
fession of them if they are inherent, but we can learn 
to cope better. Having a glass of wine to take our mind 
off the tough case is O.K. Having a glass of wine to take 
our mind off every case is probably a bad sign. Florida 
Lawyers Assistance can help (800-282-8981, or see 
link in endnote 3). So, of course, can a licensed mental 
health professional. At a minimum, open up to a friend, 
a colleague, or a loved one. The important thing is that 
we get help somewhere because the worst things we can 
do are to suppress our feelings or to self-medicate with 
alcohol or drugs.

Seeking help is not a sign of weakness; it’s a sign of 
strength. Let’s get strong and healthy this year. It cer-
tainly won’t do any harm to the health of our profession.

Neil A. Ambekar is a board certified 
workers’ compensation attorney and 
partner at Cole, Scott & Kissane PA in 
Orlando. He is the co-chair of the Or-
ange County Bar Association’s Workers’ 
Compensation Section and a member of 
the Judge William Wieland American Inn 

of Court. He quit smoking in January 2018 after years of 
trying, but will not give up bacon.
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1 Alicia Wallace, Bacon prices have skyrocketed to record levels, and they might 
not go down anytime soon, CNN Business, Sept. 30, 2021, https://www.cnn.
com/2021/09/29/economy/bacon-prices-skyrocketing-pork/index.html.

2 Health screenings for men ages 40 to 64, Medline Plus, last updated October 
5, 2021, https://medlineplus.gov/ency/article/007465.htm.

3 https://www.fla-lap.org/. Florida Lawyers Assistance, Inc., is a nonprofit 
corporation created in 1986 pursuant to R. Regulating Fla. Bar 9.11.

4 Stephanie Francis Ward, As lawyer stress escalates during pandemic, LAP 
agencies see significant increase in calls, ABA Journal, May 26, 2021, https://www.
americanbar.org/groups/journal/articles/2021/as-lawyer-stress-escalates-during-
pandemic--lap-agencies-see-sig/.

5 American Heart Association Recommendations for Physical Activity in Adults 
and Kids, American Heart Association, Apr. 18, 2018, https://www.heart.org/en/
healthy-living/fitness/fitness-basics/aha-recs-for-physical-activity-in-adults.

6 Brock Armstrong, How Exercise Affects Your Brain, Scientific American, Dec. 
26, 2018, https://www.scientificamerican.com/article/how-exercise-affects-your-
brain/.

7 Grace Shearrer et al., The impact of sugar sweetened beverage intake on hunger 
and satiety in minority adolescents, 100 J. Appetite 272, https://pubmed.ncbi.nlm.
nih.gov/26606887/. A 16-ounce bottle of Coca-Cola contains about 199 calories.

8 Lawyers suffer from mental health issues at about twice the rate of “similarly 
educated professionals.” See Patrick Krill, Ryan Johnson & Linda Albert, The Preva-
lence of Substance Use and Other Mental Health Concerns Among American Attorneys, 
10 J. Addiction Med. 46 (2016).
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Where is your FAVORITE
place to take a

SUMMER VACATION and why?

440 Q&A

My favorite place to take a summer vacation 
is Aruba. The first main reason is that tourism 
is their main, if not only economy. Therefore, 
they take it very seriously and provide amazing 
customer service. Additionally, I enjoy the cabanas on 
the private beaches with flamingos and iguanas, dune 
buggy type adventure tours around the island, great 
seafood and snorkeling, and the abundance of casinos. 
Finally, the weather is perfect, with multiple climates 
from deserts to trees, rocks, and mountains that are all 
close in proximity and touch the ocean.

Dustin P. Keeney, Esq., Orlando

When considering our vacations, 
the mountains are calling, and 

we must go. Our family always loves taking in 
the mountain views and embracing the cooler 
weather. The outdoor activities of climbing, 
biking, and hiking remind us of how beautiful 
this country is.

Mark S. Kluger, Esq., Altamonte Springs

My favorite place is no place. I like to 
travel to different places, meet different 
people, eat different cuisines, see different architecture, 
get acquainted with different cultures, customs, and 
philosophies. And amazingly, at the end of the day, one 
finds out that although different, we can very much be 
the same.

Anna Marie Kim, Esq., State Mediator
Orlando District Office

Anywhere that you can sit on the 
beach for a few days with an adult 
beverage without phone or text from your client.

Anonymous

I would say in the summertime my best vacation was to 
Northern California wine country. The weather was beauti-
ful and the temperatures mild, unlike the sweltering heat we 
experience here in Orlando during the summertime, plus there 
was always good wine. I can’t remember where I heard 
this sage advice, but it goes something like this: “Visit 
Northern California once but leave before it makes you 
soft; visit New York City once but leave before it makes 
you hard.” It’s a fairly true statement.

Oneill C. Martinez, Esq., State Mediator
Lakeland District Office

The Florida Keys, although I do not get down 
there as much as I would like. Very relaxing, 
great food, and a lot to do.

Sean H. McBride, Esq., Orlando

UPCOMING QUESTION:
How did YOU end up practicing WORKERS' COMPENSATION LAW?

Email your answer to
smccormack@thefloridafirm.com,

 and it may appear in our winter edition.

mailto:smccormack@thefloridafirm.com
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SPECIALIZED 
WORKERS’ COMP 
PHARMACY CARE

IWP WILL HELP YOUR CLIENTS
EVERY STEP OF THE WAY. 

www.IWPharmacy.com  |  888-321-7945

THE PAIN POINTS OF THE WORKERS’ COMPENSATION PROCESS CAN LEAVE EVERYONE FEELING ILL. 
At Injured Workers Pharmacy (IWP), we conveniently deliver your client’s workers’ compensation 

prescriptions right to their doorstep at no out-of-pocket cost. Our proactive approach to pharmacy 
care simplifies each step of the prescription process, so that your client can focus on getting better 
and you can focus on their case – and not the administrative backlog that comes with it. 

Here’s how we make workers’ comp prescriptions easy: 

• NEXT DAY PRESCRIPTION HOME DELIVERY

• WE’LL HANDLE ANY PRIOR-AUTHORIZATIONS

• NO UPFRONT OR OUT-OF-POCKET COSTS

• TEAM SPECIALIZED IN THE COMPLEX 
 NEEDS OF INJURED WORKERS  

• CONTINUOUS PRESCRIPTION CARE EVEN 
 THROUGH DISPUTES AND DENIALS • COMMITMENT TO HAPPY, HEALTHY PATIENTS 
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Jones v. State of FL/DOC Columbia Correctional Insti-
tute/Div. of Risk Management, __So. 3d__ (Fla. 1st DCA 
7/28/21)
Psychiatric Claims/Limit on Benefits Post Physical 
MMI

The claimant was attacked and placed in a chokehold 
by an inmate on January 7, 2019. She attained physical 
MMI with a 0% PIR two weeks later. She later obtained 
authorized psychiatric care, was diagnosed with acute 
stress and PTSD, and was taken out of work until No-
vember 11, 2019. The E/C paid six months of TTD as of 
her physical MMI date and then stopped paying. The 
JCC agreed with the E/C and denied her claim for ad-
ditional indemnity, finding that section 440.093(3), Fla. 
Stat. (“… Subject to the payment of permanent benefits 
under s. 440.15, in no event shall temporary benefits 
for a compensable mental or nervous injury be paid for 
more than 6 months after the date of maximum medical 
improvement for the injured employee’s physical injury 
or injuries …”), and the 2017 Utopia Healthcare v. Alvarez 
case precluded additional indemnity. The DCA reversed. 
Although the court agreed the JCC incorporated the 
“bank not a window” initial analysis, it noted that the 
2008 W.R. Roe & Sons v. Razo-Guevara case held that 
this provision “does not apply to a claimant not being 
paid impairment benefits.” The Razo-Guavara opinion 
included the Merriam-Webster definition of “Subject to” 
(“dependent on some act or condition”) and found the 
limitation does not apply “unless benefits are being paid.”

Estate of McKenzie v. Hi Rise Crane/Bridgefield Employers 
Ins. Co., __So. 3d__ (Fla. 1st DCA 8/19/21)
Dismissal of Claims/Relation Back

The DCA reversed and remanded the JCC’s dismissal 
of a PFB filed by the deceased claimant’s sister. The 
claimant’s accident occurred on January 26, 2018, and 
he passed away in August of that year. The claimant’s 
attorney filed two PFBs for that date of accident and 
dismissed the PFBs shortly before his death. On January 
24, 2020, the same attorney filed a PFB on behalf of 
the claimant’s sister, identifying her as the claimant/PR. 
Attached to the PFB was the signed fraud acknowledg-
ment signed by the decedent in February 2018 that had 
been attached to the prior PFBs. The claimant attorney 
argued the sister, prior to her appointment as PR, could 

not sign the fraud statement. The sister received her 
appointment as PR in July 2020, and the E/C moved 
to dismiss the PFB, arguing she was not the PR at the 
time the PFB was filed and arguing the PFB could not 
be accompanied by the decedent’s prior fraud statement.

The sister then amended the PFB, arguing her PR ap-
pointment should relate back to the January 2018 filing 
date, and attaching her own signed acknowledgment to 
the PFB. The JCC rejected the claimant’s relation back 
doctrine argument and that the original PFB listing her 
as the claimant required her signed acknowledgement. 
The DCA found the sister being named as claimant in 
the January 2018 PFB was sufficient and that Padilla v. 
Collins does not provide for dismissal when a PFB lacks 
the acknowledgment. Benefits are merely suspended 
until the proper acknowledgment is attached. Further, 
60Q-6.107(1) indicates dismissal is proper only when a 
PFB fails to comply with section 440.192(2)-(4), Fla. 
Stat. The DCA found the JCC’s erroneous conclusion 
that the decedent was the claimant led to her error in in-
terpreting the relation back doctrine. The DCA held that 
under section 733.601, Fla. Stat., a PR’s powers “relate 
back in time to give acts by the person appointed, oc-
curring before appointment and beneficial to the estate, 
the same effect as those occurring after appointment.”

Harman v. Merchant Transport/CCMSI, __ So. 3d__ (Fla. 
1st DCA 9/15/21)
One-Time Change/Reasonable Distance/Right to 
Choose

The DCA affirmed the JCC’s decision to provide an 
alternate physician to the claimant and to preserve the 
E/C’s right of selection under section 440.13(2)(f), 
Fla. Stat. The claimant requested a one-time change in 
allergists from Dr. Koutsonikolis to Dr. Tuer. The E/C 
attempted to schedule an appointment with Dr. Tuer 
before learning the office no longer accepted workers’ 
compensation and subsequently scheduled an appoint-
ment with Dr. Mark, who practiced 46 miles away 
from the claimant. The claimant declined to attend 
the appointment because the distance was unreason-
able, despite the E/C providing transportation to the 
claimant. At the final hearing, the JCC agreed with the 
claimant that the distance was unreasonable and allowed 
the E/C to authorize a different allergist closer to the 

Case Law Update
by W. Rogers Turner, Jr.
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claimant. On appeal of the JCC’s decision to allow the 
E/C to choose the new allergist, the court found that 
the claimant failed to preserve the argument that E/C 
failed to timely authorize an alternate physician by not 
raising it at the final hearing and that the argument itself 
failed on the merits. The court found that the claimant 
never offered any evidence of an allergist closer to the 
claimant’s home who accepted workers’ compensation 
or provided the name of an alternate allergist that the 
E/C could have authorized, nor did they argue that the 
E/C’s authorization of Dr. Mark was untimely. As such, 
the court affirmed the JCC’s award of an alternate physi-
cian of the E/C’s choosing.

Holcombe v. City of Naples/Johns Eastern, __So. 3d__ 
(Fla. 1st DCA 9/15/21)
First Responder Presumption/Evidence of Hyperten-
sion

The DCA affirmed the JCC’s denial of compensability 
of hypertension evidenced in a pre-employment physical 
examination of the claimant. The claimant was hired as 
a law enforcement officer and self-reported a history of 
high blood pressure as part of a pre-employment physical 
examination. This hypertension was caused by a prior liver 
transplant and antirejection drugs. While the claimant’s 
secondary hypertension had resolved at the time of his 
employment, he was diagnosed with primary hyperten-
sion several years into his service. The claimant’s PFB 
asserted entitlement to benefits due to the presump-
tion that his hypertension was occupationally caused. 
Both parties obtained IMEs to determine whether the 
claimant’s preexisting secondary hypertension and his 
newly diagnosed primary hypertension were the same 
condition for the purposes of compensability. On ap-
peal, the court found that the Legislature intended to 
use the broad terms of “tuberculosis, heart disease, or 
hypertension” without any restricting language in sub-
sections 112.18(1) and 943.13(6), Fla. Stat., and therefore 
evidence of secondary hypertension may preclude the 
claimant’s use of the presumption in section 112.18 for 
essential hypertension. As such, the court found that 
“hypertension is hypertension” and affirmed the order 
denying compensability.

ABM Industries, Inc./ACE/ESIS v. Valencia, __So. 3d__ 
(Fla. 1st DCA 9/28/21)
Expert Medical Advisors/Contingent Defenses/JCC 
Duty to Appoint EMA

The claimant requested a one-time change, albeit via 

a fax directly to the adjuster, despite a direction that all 
communications be sent through defense counsel. The 
E/C authorized Dr. Rosabal, although it was 13 days af-
ter the original fax. In the interim, the claimant saw Dr. 
Lazzarin, who recommended surgery and PT. The E/C’s 
first argument was that Lazarrin was not authorized as 
they timely authorized Rosabal. The E/C’s contingent 
argument was that if Lazzarin were authorized, there was 
a conflict requiring an EMA. The E/C made this contin-
gent argument at every stage of the litigation. The JCC 
rejected the E/C’s argument that the authorization of 
Rosabal was timely, but then did not initially address the 
EMA issue. After the E/C’s motion for rehearing, she 
issued an amended order stating there was no dispute 
when the request for EMA was made or at final hearing 
(as Lazzarin’s authorization came only in the order) and 
thus an EMA dispute did not exist prior to or during 
the merit hearing. The DCA deemed this a flaw of both 
logic and law. The court found the E/C preserved this 
argument at every stage and held the JCC was required 
to address the EMA request in light of the conflicts. 
The DCA reversed the award of indemnity and medical 
benefits and remanded for appointment of an EMA.

Cabrera v. Kabelink Communications LLC/Sedgwick, 
__So. 3d__ (Fla. 1st DCA 10/6/21)
Independent Contractor/Construction Industry

The DCA affirmed the JCC’s finding that a residential 
cable installer was not an employee, but an “independent 
contractor,” and not entitled to benefits. After a serious 
fall, the claimant sought WC benefits from Kablelink, 
which denied them on the basis of their prior agreement 
stating he was an independent contractor. The claimant 
alleged even with that agreement, he was entitled to 
benefits as an independent contractor engaged in the 
construction industry under subsections 440.02.(15)
(c)3. and (d)1., Fla. Stat. The claimant argued his job of 
installing residential cable qualified as working “in the 
construction industry.” The statute defines this term 
as “activities involving … any substantial improvement 
… in the use of any structure.” The statute allows the 
Division of Workers’ Compensation to establish further 
codes and rules, which the division does by incorporat-
ing the NCCI Manual’s industry classifications. No 
prior rule or case discussed whether cable installation 
qualified as working in the construction industry. The 
statute further describes work that involves“ substantial 
improvement in the … use of any structure.” Noting that 
prior DCA cases had analyzed specific jobs and reached 



different compensability decisions based upon the tasks 
performed, the DCA found the evidence did not show 
the claimant’s work involved substantial improvement 
as defined above. Although the claimant argued it was 
“pure common sense” that cable substantially improves 
the use of a building, the DCA found the claimant failed 
to sustain his burden that the work he performed when 
injured so qualified. A concurring opinion noted in addi-
tion to the majority’s analysis, the claimant must show an 
arising out of element, and also that his work regularly or 
consistently was in the construction industry.

Shelton v. Pasco Cty. Brd. of Commissioners/Commercial 
Risk, __So. 3d__ (Fla. 1st DCA 10/6/21)
Duty of JCC to Appoint Alternate EMA

The JCC denied IBs. The DCA affirmed on four of five 
points, but reversed as to the JCC’s failure to appoint 
an alternate EMA after striking the initial EMA opinion 
based upon Daubert. The parties previously stipulated 
that the claimant’s left ventricular hypertrophy (LVH) 
was compensable and was not at issue for the merit 
hearing; however, the JCC struck the EMA’s opinion 
and denied all claims, including finding that the LVH was 
not compensable. The DCA held that under Falk v. Harris 
Corp, 267 So. 3d 578 (Fla. 1st DCA 2019), once the JCC 
struck the EMA, he had a duty to appoint a successor 
EMA to determine all previously submitted questions. 
Although the causal relationship of the LVH was at issue 
when the JCC appointed the EMA, the parties’ later 
stipulation as to compensability of the condition was 
then binding upon the JCC.

W. Rogers Turner, Jr., is a shareholder 
in the Winter Park office of HR Law PA. 
He is board certified by The Florida Bar 
as a specialist in workers’ compensation 
law and is AV rated by Martindale Hub-
bell. He is a member of The Florida Bar’s 
Workers’ Compensation Section Execu-
tive Council, past chair of the Board 

Certification Committee, and vice president of the Judge 
William Wieland American Inn of Court. Mr. Turner earned 
the B.A. in German and history from Tulane University, the 
M.P.A. with a concentration in health policy from Florida 
State University, and the J.D. from Stetson University Col-
lege of Law.
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