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Fall is in the air and the holiday season is upon us. I’d 
venture to guess that other than a significant increase in 
the consumption of everything pumpkin spice, most of 
us associate the holiday season with family, friendship, 
and togetherness.

Hurricane Ian recently carved its way through our great 
state, leaving a trail of destruction in its path. As we have 
seen so many times in the past, after a great tragedy, 
people pull together in the aftermath and come out 
with a greater sense of community. To those impacted 
by Hurricane Ian, your Workers’ Compensation Section 
family is with you. If you are in need, please reach out.

On the topic of community, as of October 1, 2022, 
there are 92,499 members of The Florida Bar eligible to 
practice, 1,234 of whom are members of the Workers’ 
Compensation Section.

The strength of our section is in its size. We are a con-
genial bunch. For the most part, everyone knows every-
one, and we are all family, even if dysfunctional at times. 
Most of us take great pride in the level of professionalism 
that is displayed amongst our colleagues and friends.

Gone are the days of live pretrials and in-person mo-
tion hearings. The new way of the world is Microsoft 
Teams meetings and Zoom hearings. I am a huge propo-
nent of phone and video appearances. However, while 
technology certainly makes us more efficient, it prevents 
us from the personal contact and camaraderie that make 
our section great.

On the topic of technology, while I would argue we 
are the most congenial and professional section out 
there, sometimes everyone can use a reboot. As we 
shift away from in-person contact, now is the time for 
us as practitioners and colleagues to unite and promote 
professionalism.

Due to the lack of personal contact, it is incumbent 
upon the more senior practitioners in our field to mentor 
newer practitioners. It is time for us to come together 
and foster community. To this extent, your Executive 
Council will start working on a mentorship program 
available to all section members, the mission of which 

will be to bring participants in the workers’ compensa-
tion system together and continue to promote a level of 
professionalism and camaraderie that is the cornerstone 
of our practice.

I am honored to be your section chair. Through my 25 
years of practice, I have gained valuable friendships and 
earned lasting relationships. I hope that all of you reading 
this message have had similar experiences. The holiday 
season is about family, friends, and togetherness. As we 
constantly strive to promote professionalism amongst 
our colleagues, the Workers’ Compensation Section will 
have an enduring holiday season.

Philip R. Augustine
Section Chair

Philip R. Augustine
MESSAGE FROM THE CHAIRMESSAGE FROM THE CHAIR

Come together with your colleagues and join the 

Workers’ Compensation Section
TODAY!

Visit www.flworkerscomp.org/membership
for more information

https://www.flworkerscomp.org/membership
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Sean P. McCormack
MESSAGE FROM THE EDITORMESSAGE FROM THE EDITOR

Approximately two years ago, when I took over as 
editor, the impacts of COVID-19 were raging and the 
decision was made to focus the Fall 2020 edition on 
how the pandemic was impacting our practice. The chal-
lenges we faced were solved largely by the increasing 
use of technology. I thought it was important to revisit 
technology and its role in our practice. Many of us have 
transitioned to Zoom or virtual final hearings instead of 
going live. Since COVID-19, with the exception of one 
live private mediation, all of my mediations have occurred 
either via Zoom or telephonically. DOAH has now tran-
sitioned all of the state mediations to occur via Zoom. 
The changes that technology brings to our practice have 
advantages such as the ability to be more efficient and 
to avoid travel and traffic. I would surmise that most of 
us have embraced these changes.

This edition focuses on the rising impact of technology 
within our workers’ compensation practice. Thank you 
to Jesse Rowe, Christopher McClure, Audrey Castro, 
and Mark Popolizio for contributing articles about tech-
nology for this edition’s focus. I seem like I am always 
repeating myself when I extend my appreciation and 
thanks to our members who make these editions possible 
by contributing their time and talent to produce articles 
for our section. Their articles discuss wide-ranging topics 
that include The Florida Bar rules for safeguarding infor-
mation through the use of technology, tips for remote 
proceedings, the discovery of social media, and Medicare 
electronic reporting.

Also, this edition includes a detailed analysis and review 
of the Miles decision by Judges Moneyham and Hedler. 
The judges provide various views of the interpretation of 
the decision and its impact on the approval of attorney 
fees by claimant’s attorneys. What is required for ap-
proval and what evidence does the practitioner need to 
provide the judge for approval of a Miles fee? Their article 
explores those questions and provides answers.

Finally, an article discussing wellness is included from 
Melissa Byers, the executive director of the St. Peters-
burg Bar Association. I was introduced to Melissa a few 
months ago at a luncheon at the Orange County Bar As-
sociation where she presented a CLE on wellness called 
“Shift Happens.” I was impressed with her commitment 

to the role of wellness in our lives and enjoyed her presen-
tation, so I reached out and asked her to write an article 
for our section. This inspired me to incorporate wellness 
as part of our section’s goals. The Executive Council met 
for our annual retreat in Scottsdale, Arizona, in October, 
and we agreed to create a health and wellness committee 
to provide resources and assistance to our members. The 
pressures and stress created by our profession can seem 
overwhelming, and Melissa’s article and vision provide 
tools and answers on how wellness can be achieved. As 
cited in her article, a lawyer’s “well-being is part of a 
lawyer’s ethical duty of competence.” We hope to mirror 
her commitment to health and wellness in our section.

Sean P. McCormack has been licensed to practice law in 
Florida since 2005. Mr. McCormack received his under-
graduate degree from Florida Atlantic University in 2002 
and his law degree from Barry University College of Law in 
2005. He is a member of The Florida Bar, and is a partner 
with the firm of Colling Gilbert Wright & Carter. Mr. Mc-
Cormack has practiced exclusively in the areas of social 
security disability and workers’ compensation since 2005. 
He is on the WCS Executive Council and serves as editor 
for the News & 440 Report. He is a member of the Orlando 
Inns of Court and chair of the Workers’ Compensation Sec-
tion of the OCBA. He is president of the Orlando division 
of the Friends of 440 Scholarship charity.

On The COver...

To have your artwork featured on the cover of  
News & 440 Report, please email your name, a high 

resolution image,  and description to  
smccormack@thefloridafirm.com and cbahe@pelsusa.com

Can you get bingo? Our cover 
features a Zoom bingo card to 
illustrate the difficulties and common 
occurrences of a virtual meeting. 
We all have experienced several of 
these moments, and they serve as a 
reminder that while technology isn’t 
perfect, it can create laughs if you 
aren’t prepared.
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Technology Is Here to Stay
by Christopher L. McClure and Audrey M. Castro

For those of us who grew up before the internet and 
modern technology, we remember land lines, brick 
phones, and performing legal research with actual books. 
When the technology and social media wave kicked in 
a decade or so ago, many of us were overwhelmed by 
technology and were compelled to keep up with tech-
nology to survive, not only socially, but professionally. 
We now live in a Jetson’s world, and we suspect that this 
new normal of one’s virtual life—Zoom legal proceedings, 
emails instead of phone calls, and virtual exchange and 
filing of documents—is here to stay. Knowing this, we as 
practitioners must be familiar with The Florida Bar Rules 
that govern our responsibilities as lawyers and when deal-
ing with technology.

The Florida Bar Rules and Technology
Rule 4-1.1 of The Florida Bar Rules of Professional 

Conduct provides that “[a] lawyer must provide compe-
tent representation to a client. Competent representa-
tion requires the legal knowledge, skill, thoroughness, 
and preparation necessary for the representation.” In a 
comment to said rule, “a lawyer should keep abreast of 
changes in the law and its practice, engage in continuing 
study and education, including an understanding of the 
benefits and risks associated with the use of technology, 
and comply with all continuing legal education require-
ments to which the lawyer is subject.” (emphasis added).

Effective January 1, 2017, Rule 6-10.3(b) requires that 
each Bar member complete three CLE credit hours in 
approved technology programs as part of each and every 
reporting period.

The maintenance of privilege and confidentiality with 
one’s client is sacrosanct, and while the internet, emails, 
and Zoom allow us to work more efficiently and to com-
municate in an instant, if not properly protected these 
technologic tools are at risk to access by hackers and 
other potentially nefarious individuals. Rule 4-1.6 (Con-
fidentiality of Information) of the Rules of Professional 
Conduct provides that “[a] lawyer must make reasonable 
efforts to prevent the inadvertent or unauthorized dis-

closure of, or unauthorized access to, information relat-
ing to the representation of a client.” The comment to 
that rule provides that “[t]he unauthorized access to, or 
the inadvertent or unauthorized disclosure of, informa-
tion relating to the representation of a client does not 
constitute a violation of paragraph (e) if the lawyer has 
made reasonable efforts to prevent access of disclosure.”

While these rules do not define “reasonable efforts,” 
the aforementioned comment to Rule 4-1.6 gives us 
factors to consider to comply with the rule, such as 
the sensitivity of information, likelihood of disclosure if 
additional safeguards are not employed, difficulty and 
cost of employing safeguards, and the extent to which 
safeguards adversely affect the representation.

While we as practitioners are not required to employ 
CIA-level security, floor-level security protocols to con-
sider are encryption of sensitive emails and information, 
secure Wi-Fi, changing one’s passwords regularly, auto 
log out, and routine maintenance and software updating 
(particularly virus and malware protection software).

Use of Social Media in the Workers’ Compensation 
Practice

For every internet minute during calendar year 2021, 
21.1 million texts were sent, 1.4 million users scrolled 
Facebook, and 197.6 emails were sent. Looking at this, 
it should come as no surprise that people don’t pick up 
the phone to catch up like we used to. Many of us put 
our entire lives out there on social media for the whole 
world to see. Now, we don’t have to call that friend who 
lives out of state to see what he or she is up to—their 
daily postings tell us all we need to know.

We as practitioners are now able to tap into the per-
sonal lives of opposing parties and adverse witnesses via 
social media. The questions become: can we as practi-
tioners access that information, how do we access that 
information, and what information can we get and actu-
ally use as evidence in our cases? The rules of procedure 
clearly provide that social media content is generally 
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discoverable and is considered to be content covered 
under “electronically stored information.” FRCP 1.350.

Let’s say you are a defense attorney and want to con-
duct discovery into an injured worker’s virtual life on 
social media. Or maybe you are a claimant’s attorney 
that wants to conduct discovery on an opposing party or 
an adverse witness. Typically, this is done via a Request 
for Production. As with all discovery requests, (1) the 
requests must be relevant to the claim or issues therein, 
and (2) the request must be reasonably calculated to lead 
to the discovery of admissible evidence.

Assume Claimant Johnny or some other source posts 
pictures/video of the accident or injury on Facebook or 
Instagram. This information can certainly be relevant 
and potentially admissible as to the existence of the ac-
cident and the extent of injuries. Next, consider a claim 
where the accident is denied on a lack of notice basis 
but Johnny’s supervisor posted on Johnny’s Facebook 
“Hey, that was a nasty fall yesterday, I hope you are 
feeling better.” Clearly relevant on the issue of notice. 
Or maybe TPD is at issue, and Johnny testifies he is 
not back to work but social media postings suggest he is 
working elsewhere and has additional sources of income. 
Again, clearly relevant.

There are two appellate cases that touch on the discov-
erability of social media postings and content, albeit both 
cases are outside of the workers’ compensation arena. 
Nevertheless, both cases hold that social media informa-
tion is subject to the basic principles of discovery: is the 
request relevant, and is the request reasonably calculated 
to lead to the discovery of admissible evidence? Root 
v. Balfour Beatty Const. LLC, 132 So. 3d 867 (Fla. 2nd 
DCA 2014); Nucci v. Target Corp., 162 So. 3d 146 (Fla. 
4th DCA 2015) (further holding that there is little, if 
any, expectation to right of privacy on social media sites).

The takeaway from these cases is that social media 
discovery requests may be discoverable so long as they 
are relevant and reasonably calculated to lead to the 
discovery of admissible evidence. Also, be cognizant of 
the scope of the request, and narrowly tailor the request 
to the issues at bar. If the issue is merely the claimant’s 
ability to work post-accident, then a broad, sweeping 
social media request for all postings both pre- and post-

accident will likely be met with a successful challenge 
and objection to production of same. Lastly, if there is an 
objection or a concern over the privacy of others, such 
as in a picture, this can be addressed via an in camera 
inspection.

Admissibility and Ethical Considerations
Let’s now assume the social media discovery requests 

have been produced. That does not mean the social 
media information is automatically admissible. Now, 
the practitioner is challenged with authenticating that 
information and getting past a hearsay objection. The 
same evidentiary requirements and analysis apply to 
social media postings as to any other type of evidence.

If Barbara on Claimant Johnny’s page writes, “Hey 
Johnny, glad to see you at the concert last night…you 
really know how to dance!” you may have challenges to 
admissibility without Barbara’s testimony and/or by es-
tablishing a hearsay exception. When evaluating whether 
to use social media pictures and postings as evidence at 
a hearing, make sure you establish the requirements of 
admissibility including authenticity and how to overcome 
any hearsay objections. Just because Johnny posted a 
picture today in Tahiti does not mean he is in Tahiti to-
day—the picture could have been taken years prior. And 
just because Barbara posts a picture of Johnny on his 
page does not make it admissible. Who took the photo, 
when was the photo taken, and was the photo altered? 
These are all questions that need to be addressed in order 
to overcome admissibility challenges.

Can a practitioner (and in our arena, likely a claimant’s 
counsel) instruct his or her client as to whether to shut 
down their social media page, change their privacy set-
tings, or remove info? The Florida Bar issued an ethics 
opinion on this and answered in the affirmative, with a 
caveat. The opinion provides that a lawyer may advise a 
client to change privacy settings on the client’s social 
media pages so that they are not publicly accessible. The 
big “however” is that a party may not violate the rules 
or substantive law pertaining to the preservation and/or 
spoliation of evidence. In other words, information that 
is relevant to foreseeable litigation must be preserved. 
Florida Bar Ethics Opinion, 14-1.

continued, next page
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The Day-to-Day Practice: Where are we headed and 
how far have we come?

The sky is the limit, or should we say the maximum 
bandwidth is? We have officially transitioned to a nearly 
complete electronic practice, and there is no denying it. 
We have embraced this change and will not look back 
at our primitive ways. Beginning in March 2020, many 
practitioners, staff, claimants, and claims adjusters were 
faced with the hurdles of remote working, remote pro-
ceedings, and navigating the technological challenges 
posed within an already difficult system.

However, to our rescue came the ever ready Florida 
Statutes and Rules of Administrative Procedure, govern-
ing proceedings, discovery, mediations, and hearings un-
der Chapter 440.25(1) and 60Q Rules of Administrative 
Procedure, such as 60Q-6.110 and 60Q-6.114, which 
allowed a seamless transition to telephonic mediations 
and court appearances, forcing us to become proficient 
with videoconferencing, electronic signatures, paperless 
notes and note taking, electronic document signing, e-
notarizing tools, project collaboration, and even mobile 
scanning—all from the comfort of our homes.

We adjusted to this technological surge and waited for 
the storm to pass, but were we ever wrong! It seems like 
there is no stopping this technological tsunami, as even 
some District Offices of the Judges of Compensation 
Claims have been consolidated and several locations have 
ceased operations altogether. State-required mediations 
are now automatically scheduled to be virtually con-
ducted, and live, in-person appearances are scheduled 
only upon the request of the parties.

Similarly, the vast majority of hearings are scheduled 
via Zoom per the parties’ request and preferences, as 
videoconference appearances have proved to be as effec-
tive, or to have a similar effect in most cases, and is some-
thing to be assessed on a case-by-case basis depending 
on the specific issues or defenses raised and pending for 
judicial adjudication. This is not to say that live, in-person 
appearances are a thing of the past, but for many of us it 
is no longer the preferred mode of appearance, as we can 
be more efficient with our time and there are fewer time 

constraints placed on our already overbooked sched-
ules. We no longer need to use COVID-19 as the sole 
reason for telephonic or videoconferencing appearance 
requests, as all involved—parties, mediators, experts, 
and judges of compensation claims—have accepted the 
change and recognize the derived benefits of virtual ap-
pearances and proceedings.

The same is true for discovery, which is now almost 
exclusively done via videoconferencing. We are no longer 
required to get to that independent medical examiner’s 
office at the crack of dawn to be able to take their ever so 
crucial testimony. Virtual trial and evidence presentation 
is no longer taboo, and screen sharing, sequestering a 
witness, or having a caucus in a separate videoconference 
room is now the norm.

What follows from this technological surge in the work-
ers’ compensation arena is more exciting than ever. The 
parties to these administrative proceedings now have 
a lot of flexibility and freedom to conduct business as 
usual, from anywhere in the world—if there is a network 
connection and decent bandwidth.

There is even talk of some carriers and employers 
making the switch to electronic payment of indemnity 
benefits, advances, attorney fees, costs, and settlement 
proceeds. This would allow for a reduction in postal 
charges associated with the mailing of these payments 
and would eliminate checks being lost or stolen in transit, 
which would in turn diminish the employer/carrier’s liabil-
ity for payment of late or untimely benefits for checks 
that failed to arrive. In a similar fashion, most employ-
ers/carriers now accept electronic copies of settlement 
documents and are leaving behind their requirement for 
original copies, thus expediting the process and promot-
ing the nature of our self-executing system.

The elephant in the room is no longer there. Many law 
firms have reduced overhead costs and no longer have 
brick and mortar offices, or have instead decreased their 
office space, as many employees prefer to work remotely 
or enjoy a hybrid physical-remote approach due to the 
many advantages that working from home brings, es-
pecially to the work-life balance so desired and much 
needed in our practice.

Why would we ever go back when other industries 
have been taking advantage of technology since long 

Focus: TECHNOLOGY & THE WORKERS' COMPENSATION PRACTICETECHNOLOGY & THE WORKERS' COMPENSATION PRACTICE

Technology Is Here to Stay, continued
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before March 2020? This change has proved beneficial 
and has kept the workers’ compensation system up and 
running. It has proved that we workers’ compensation 
practitioners are unstoppable. Our new virtual practice 
has allowed for administration of claims, provision of 
benefits, and litigation of claims to flow, despite pandem-
ics, natural disasters, or other impeding forces. While it 
can be daunting to use technology that is ever-changing, 
we have evolved as modern practitioners and the future 
is bright.

Christopher L. McClure received a 
B.S. from Florida State University 
and a J.D. from the University of 
Miami School of Law. Mr. McClure is 
an AV rated senior partner at Angones,  
McClure & Garcia, P.A., where he 
devotes his practice to the representa-
tion of employer/carriers in the defense 

of workers’ compensation claims throughout the state of 
Florida. Mr. McClure is a former director of the Dade 
County Bar Association and presently serves on the Execu-
tive Council of the Workers’ Compensation Section of The 
Florida Bar. Mr. McClure has been selected to and named in 
Florida Super Lawyers and Florida Legal Elite publications, 
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has served as a lecturer to clients, and has served as a speaker 
at the WCI Conference and at the Workers’ Compensation 
Section Forum.

Audrey M. Castro received a B.A. in 
international relations with a minor 
in communications from Florida In-
ternational University in 2011 and a 
J.D., cum laude, from Florida A&M 
University College of Law in 2016. 
While in law school, Ms. Castro was a 
certified legal intern for the Guardian 

Ad Litem Clinic, where she represented children in juvenile 
dependency cases in Orange County. Ms. Castro is a former 
Florida Supreme Court certified county mediator; she has 
mediated an array of cases in the Small Claims Division. Ms. 
Castro has further specialized her practice by represent-
ing first responders with their heart and lung claims (F.S. 
112.18), pensions, personal injury, and social security matters 
throughout the state of Florida. Ms. Castro is also admitted 
to practice law in Washington, D.C. She is an elected board 
member of the Florida Workers’ Advocates and a member of 
the Richard A. Sicking American Inn of Court. Ms. Castro 
is bilingual, a native Cuban, and in her free time enjoys 
kayaking, listening to audiobooks, and traveling.

Florida Bar members have access to more than 70 discounted products and 
services from The Florida Bar Member Benefits Program.

www.floridabar.org/MemberBenefits

... and more!
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New Technology, Same Issues
by Jesse Rowe

Technology is constantly changing. In the practice 
of law, lawyers and judges must get to know these new 
changes because, let’s face it, technology is not going 
anywhere. In fact, The Florida Bar requires a certain level 
of competence in this area to effectively represent our 
clients. As of 2017, every member of The Florida Bar 
must complete three hours of technology credits each 
credit cycle.1 In the workers’ compensation practice, 
much of our technological issues arise in three main areas: 
(1) security; (2) discovery; and (3) remote proceedings.

Electronic Security
First, you must remember that The Florida Bar re-

quires lawyers to make reasonable efforts to prevent the 
inadvertent or unauthorized disclosure of information 
related to the representation of a client.2 This means 
that every practitioner must frequently assess whether 
they have adequate safeguards in place to prevent this 
from happening. Make sure your database connections 
are password protected with (preferably) a two-step 
authentication feature. This means you log into your 
network with a password; then you will receive a text 
or an email sent directly to your personal device with a 
randomly generated code to enter. This ensures that you, 
and only you, are accessing the network. Also, beware 
of using public, non-password protected Wi-Fi when 
working remotely. Accessing your client’s information 
over public Wi-Fi could allow virtually anyone to access 
and download private data.

Another key security measure is to limit or restrict 
the use of your electronic signature. Some attorneys 
will sign pleadings with their name simply typed out: /s/ 
John Doe, Esquire. Anyone pecking at the keyboard can 
forge your signature and you won’t be able to use the 
“that’s not my handwriting” excuse. Better practice is 
to physically sign your name on a piece of paper. Scan 
it. Convert it to an image and save it to a secure folder. 
You can then insert the image of your signature onto any 
pleading or correspondence. Of course, this means you 

must review each pleading or correspondence before it 
goes out, which we all do, right?

Electronic Discovery
Once you ensure that electronic information is pro-

tected, we look at how technology is used in our litigation 
practice, specifically with discovery. There are many ways 
electronic discovery can be useful in workers’ compen-
sation claims. Perhaps a claimant has filed a claim for 
TPD benefits. The E/C is alleging that the claimant has 
voluntarily limited their own income by refusing to ac-
cept work offered within their restrictions. The parties 
will likely want to get their hands on any emails, text 
messages, phone calls, and voicemails between the claim-
ant and the employer. This will help prove whether the 
claimant refused suitable employment or the employer 
could not accommodate their restrictions. The same is 
true with issues over notice.

The steps are very similar to any other discovery at-
tempts. First, you must establish that the electronic 
information is (a) relevant, and (b) reasonably calculated 
to lead to the discovery of admissible evidence. Then, 
you must address any authentication and hearsay issues. 
Statements between the claimant and the employer will 
typically be admissible as non-hearsay admissions against 
a party opponent. But, how can you be sure who sent 
the message? I recently had this issue arise in a discov-
ery deposition where text messages were sent from the 
claimant to a supervisor in both English and Spanish. 
The claimant testified that the texts in Spanish were 
from him and the texts in English were from his spouse. 
Hearsay! You also want to be mindful of autocorrect and 
shorthand.

One of the most controversial forms of electronic dis-
covery can be that of social media accounts—Facebook, 
Instagram, Twitter, LinkedIn, etc. These can be useful in 
obtaining pictures or videos of the accident and injury; 
proof of notice or constructive notice; the claimant’s 
physical abilities (or lack thereof); sources of income; 
job skills; and for general impeachment or bolstering.
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Is  your Bar contact information up-to-date?Is your Bar contact information up-to-date?
The Florida Bar’s website (www.FLORIDABAR.org)  offers members the ability to update 

their address and/or other member information. After logging in, Florida lawyers may update their 

contact information as well as upload a profile photo and handle other Bar business.

Two main cases serve as guidance when attempting to 
obtain or limit social media discovery. In Root v. Balfour (a 
loss of parental consortium claim), the defendant sought 
to obtain any and all of the plaintiff’s social media posts, 
statuses, “likes,” and/or videos related to her relation-
ship with her entire family and significant others, her 
mental health history, her substance use history, and her 
litigation history—both before and after the accident. 
The Second District held that these requests were not 
relevant to the subject matter of the case, and were 
the type of “carte blanche discovery” that the Florida 
Supreme Court sought to guard against.3 The court 
did, however, seem to leave the door open by indicating 
that should the information become discoverable (i.e., 
relevant) down the road, the trial court could perform an 
in camera inspection and fashion appropriate limitations.

The other case is Nucci v. Target. This case was more 
of a balancing test between relevance and the plaintiff’s 
privacy interests. In this personal injury claim, Nucci 
sought damages for pain and suffering. Target requested 
the production of Facebook photos from two years be-
fore the accident to the present. Nucci objected stating 
that it was not relevant to the claim and that her Face-
book privacy settings gave her a reasonable expectation 
of privacy. Of note was that before Nucci’s deposition, 
her Facebook profile contained 1,285 photographs. Two 
days after the deposition, it only listed 1,249. (This raises 
spoliation concerns.)

The Fourth District held that, regarding relevance, the 
Facebook photos were the equivalent of a “day in the life” 
slide show produced by the plaintiff before the existence 
of any motive to manipulate reality. The request was also 
limited to two years before the injury to the present. 

Regarding privacy, the court held that the expectation of 
privacy is not a legitimate one. The very nature and pur-
pose of these social networking sites is to share personal 
information with others. Unlike medical records, where 
disclosure is confined, information on social media sites 
like Facebook can be copied and disseminated by others.4

Bottom line with social media and other electronic 
discovery is that you must apply the same analysis as 
with traditional paper discovery. How is it relevant? Is it 
reasonably calculated to lead to the discovery of admis-
sible evidence? Is there a privilege or privacy interest that 
can be asserted? How do you authenticate it? Are there 
any hearsay issues?

Remote Proceedings
Remote legal proceedings have become the norm. In 

fact, many of us have forgotten what it was like to attend 
a live deposition or hearing. A few things to keep in mind 
are: (1) learn how to use Zoom (including how to blur your 
background, screen share, and mute yourself); (2) dress 
and act appropriately (you are still practicing law); and 
(3) be patient during technical difficulties. Also, keep 
in mind that not everyone may be appearing remotely. 
For strategy purposes you may want to think about go-
ing back to the Stone Age and appearing live for certain 
proceedings. And don’t hesitate to ask how the mediator 
or the JCC prefers to conduct their remote proceedings.

Keeping up with technology can be as important as 
keeping up with current case law. Judges will expect you 
to know it and clients will look to you for guidance on 
it. It will become a sword to prove your claim or a shield 
to defend it. Embrace the new technology as it comes 
along and use it to your advantage. Or someone else will.

continued, next page
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Jesse Rowe, Esq., was born in 
Baltimore, Maryland, but moved to 
Orlando, Florida, in 1997 and was 
quick to call it home. In 2007, he 
graduated with honors from the Uni-
versity of Central Florida and received 
a bachelor’s degree in legal studies 
with a minor in criminal justice. In 

2007, Mr. Rowe began his legal career as a workers’ com-
pensation paralegal at Van Dingenen Law in Winter Park, 
Florida. In 2014, Mr. Rowe graduated cum laude with a J.D. 
from Florida A&M University Law School and was admitted 

to The Florida Bar. Since then, his sole career focus has been 
representing injured workers in their workers’ compensation 
claims. In 2018, Mr. Rowe began working for Morgan & 
Morgan in their Daytona Beach office, representing injured 
workers in the Volusia County area. He is a member of the 
Workers’ Compensation Section of The Florida Bar and a 
committee chair in the Judge William Wieland Inn of Court. 
He resides in Ormond Beach, Florida, with his wife and two 
daughters.

Endnotes
1 Florida Bar Rule 6-10.3(b).
2 Florida Bar Rule 4-1.6(e).
3 Root v. Balfour Beatty Const. LLC, 132 So. 2d 867 (Fla. 2nd DCA 2014).
4 Nucci v. Target Corp., 162 So. 3d 146 (Fla. 4th DCA 2015).

New Technology, Same Issues, continued

How CMS Leverages Technology as Part of Its 
Medicare Secondary Payer Compliance Processes

by Mark Popolizio

Medicare secondary payer (MSP) compliance issues 
continue to impact workers’ compensation claims han-
dling and settlement practices. Workers’ compensation 
insurers and practitioners routinely (and rightfully) focus 
attention on addressing their obligations under the MSP 
statute and following the Centers for Medicare and 
Medicaid’s (CMS’s) policies. As part of this process, the 
parties typically work to tackle key questions such as: do 
we need a workers’ compensation Medicare set-aside 
(WCMSA); does the settlement meet a CMS WCMSA 
submission review threshold; and how should Medicare 
recovery claims be handled?

While the parties take the necessary steps to address 
these and other MSP issues, it is interesting to consider 
the important role technology plays as part of CMS’s 
compliance process. Turning the spotlight to this part of 
MSP compliance, we discover that CMS uses “portals” 
and other technologies to help drive its actual MSP 
compliance processes.

The below provides a general overview of some inter-
esting examples of how CMS leverages technology as 
part of MSP compliance:

Section 111 Electronic Reporting
As more fully discussed in the author’s prior article, 

“Revisiting Medicare’s Section 111 Reporting Law – How 
It Works and Impacts WC Claims” (News & 440 Report, 
Summer 2021), under Section 111 of the Medicare, Med-
icaid, and SCHIP Extension Act of 2007, certain parties 
known as Responsible Reporting Entities (RREs) are 
required to determine the claimant’s Medicare status and 
to report certain claims involving Medicare beneficiaries 
to CMS.1 Technology plays an integral role regarding 
both these core Section 111 obligations.

For example, to help RREs determine a claimant’s 
Medicare status, CMS has established a Query Process 
system. As part of this system, the RRE submits certain 
data points electronically to CMS.2 If these data points 
are positive for Medicare eligibility, CMS then returns 
an electronic Query Response File providing the RRE 
with key information regarding the claimant’s Medicare 
enrollment.3 If the case involves a Medicare beneficiary 
and a Section 111 reporting trigger is met, the RRE must 
then report the claim and certain data points electronically 
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to CMS.4 As part of this process, CMS’s contractor, the 
Benefits Coordination & Recovery Center (BCRC), 
maintains an interactive application on the Section 111 
COB Secure Website (COBSW) to support Section 111 
reporting.5 In general, RREs submit the required claim 
information to CMS via an electronic file exchange.6 For 
lower volume RREs, CMS offers a manual direct data 
entry (DDE) process using the Section 111 COBSW.7 
CMS offers computer-based training (CBT) modules 
for the Section 111 application on the COBSW free of 
charge for RREs and their agents.8

Medicare Secondary Payer Recovery Portal (MSPRP)
Outside of Section 111 reporting, CMS has estab-

lished the Medicare Secondary Payer Recovery Portal 
(MSPRP) to assist in processing and resolving workers’ 
compensation, liability, and no-fault Medicare Part A and 
B conditional payment recovery claims.9 CMS describes 
the MSPRP as “a secure web-based application that pro-
vides attorneys, representatives, beneficiaries, insurers, 
claimants, and recovery agents the ability to access and 
update certain MSP case specific information.”10 The 
portal includes cases from the Benefits Coordination & 
Recovery Center (BCRC) and from the Commercial 
Repayment Center (CRC) with the corresponding 
case IDs displayed as “BCRC Case ID” or the “CRC 
Recovery ID.”11

To use the MSPRP, individuals or entities must follow 
CMS’s detailed registration and account set-up instruc-
tions as contained in CMS’s Medicare Secondary Payer 
Recovery Portal (MSPRP) User Guide. The current 
version of this guide is Version 5.5 (July 11, 2022). While 
a complete examination of the MSPRP User Guide is 
beyond this article’s scope, in general this guide outlines 
important MSPRP features such as: registration and 
account set-up; account types and user roles; account 
settings, multi-factor authentication; case authoriza-
tion; reporting and retrieving a recovery case; obtaining 
final conditional payment amounts; along with several 
other aspects pertaining to CMS’s conditional payment 
recovery process.12

Through the MSPRP, users can perform several func-
tions central to CMS’s conditional payment process. For 
examples, parties can submit Proof of Representation 

(POR), Consent to Release (CTR), or Recovery Agent 
authorizations; request updated conditional payment 
amounts, including an electronic or mailed copy of a 
conditional payment letter; view/dispute CMS claims; 
and request that a case be put into final conditional pay-
ment process.13 In addition, portal users are permitted to 
initiate the demand letter process; view/submit notice of 
settlement information; view/submit a redetermination 
(first level appeal); submit a waiver or compromise re-
quest; and make electronic payments.14 Of note, not all 
actions are available to all users as a user’s access depends 
on the case type and authorization level as more fully 
outlined in CMS’s MSPRP User Guide (Chapter 10).15

Workers’ Compensation Medicare Set-Aside Portal 
(WCMSAP)

CMS has also established a portal regarding workers’ 
compensation Medicare set-aside (WCMSA) arrange-
ments. CMS uses the WCMSAP to receive and evaluate 
WCMSA arrangements for settlements meeting the 
agency’s WCMSA review thresholds.16 The WCMSAP 
is CMS’s preferred method for submitting WCMSA 
proposals for agency review.17 The WCMSAP was im-
plemented by CMS “to improve the efficiency of the 
submission process for WCMSAs, including speeding 
receipt of the proposal by the [Workers’ Compensation 
Review Center], quicker turnaround times for submis-
sions, and case access for the submitter.”18

The WCMSAP can be used by individuals and entities 
that have properly registered to utilize the portal for 
WCMSA submission in accordance with CMS’s detailed 
registration and account set-up instructions and require-
ments as contained in the agency’s WCMSAP User 
Guide.19 CMS recommends that the entire WCMSAP 
User Guide be reviewed (the current version is approxi-
mately 200 pages in length) before attempting to submit 
a WCMSA proposal.20 In practice, the typical users of 
the WCMSAP are WCMSA vendors who specialize in 
preparing and submitting WCMSA proposals to CMS, 
and who are quite experienced with the portal’s various 
intricacies and requirements and the complexities of 
CMS’s WCMSA allocation and review process in general.

continued, next page
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The WCMSAP offers several different benefits rela-
tive to CMS’s WCMSA review process. For example, by 
using the WCMSAP, the WCMSA submitter no longer 
needs to burn PDF files for mailing; rather, the submitter 
can simply file the WCMSA proposal, along with sup-
porting documentation, electronically via a direct upload 
to CMS’s system.21 Other benefits include, in part, the 
submitter’s ability to confirm case status at any point, 
append additional documentation requested by CMS, 
receive case activity alerts, file a re-review request, 
and submit final approved settlement documents.22 In 
addition, WCMSA administrators may submit annual 
attestation forms through the WCMSAP, while users 
with a professional administration account may submit 
detailed transaction records and view summary account 
information and statuses online.23

Looking Ahead
When the dust settles, it is interesting to see the im-

portant role technology is playing in relation to CMS’s 
compliance processes. As with so many other areas of 
life, technology is rapidly transforming the MSP com-
pliance area as CMS moves away from manual and mail 
processes to portals and electronic data exchanges. 
Going forward, it seems reasonable to assume that this 
trend will only continue to grow. Of course, if you have 
any questions, please do not hesitate to contact me.

Mark Popolizio, J.D., is vice presi-
dent of MSP compliance, Verisk. He 
is a nationally recognized authority 
in Medicare secondary payer (MSP) 
compliance. He practiced insurance 
defense litigation for 10 years con-
centrating in the areas of workers’ 
compensation and general liability. 
Since 2006, he has dedicated his 

practice exclusively to MSP compliance, working with car-
riers, self-insureds, TPAs, and other claims professionals. 
He can be contacted at 786-459-9117 or mark.popolizio@
verisk.com.

How CMS Leverages Technology, continued Endnotes
1 A complete examination into who qualifies as an RRE under CMS’s Section 

111 process is beyond the scope of this article. However, in general, RREs are insurers 
and self-insurers, but could involve other entities such as self-insurance pools or as-
signed claims funds depending on the facts. Of note, claimants and their lawyers are 
not RREs and do not have reporting responsibilities under Section 111. See generally, 
CMS’s Section 111 NGHP User Guide, Chapter III, Chapter 6 (Version 6.9, October 
3, 2022).

2 While a complete review of CMS’s Query Process is beyond the scope of this 
article, in general, as part of this system the RRE submits the following data points to 
CMS: the claimant’s Medicare beneficiary identifier number (MBI) or social security 
number (SSN); the claimant’s first and last name; date of birth; and gender. CMS 
allows insurers to submit query files as frequently as once per calendar month, and 
it is common insurer practice to do so. See, CMS’s Section 111 NGHP User Guide, 
Chapter IV, Chapter 8 (Version 6.9, October 3, 2022).

3 If the claimant is identified as a Medicare beneficiary, CMS provides the RRE 
with the current Medicare ID, most recent Part A & B Effective/Termination dates, 
and the most recent three years (up to 12 instances) of Part C and D enrollment 
information. Specifically, each instance of C and D enrollment information includes 
the Plan Enrollment Date, Plan Termination Date, Plan Contract Number, Plan 
Contract Name, Plan PBP Number, and Plan Contact Address. See, CMS’s Section 
111 NGHP User Guide, Chapter V, Appendix E (Version 6.9, October 3, 2022).

4 While a complete review of CMS’s Section 111 reporting triggers is beyond 
the scope of this article, in general, there are two Section 111 reporting triggers: 
on-going responsibility for medicals (ORM) and total payment obligation to the 
claimant (TPOC). Very generally, ORM involves situations where the RRE has 
made a determination to assume responsibility to pay, on an on-going basis, the 
claimant’s medicals associated with the claim. ORM must be reported when the 
RRE “assumes” and “terminates” ORM as defined by CMS. See, CMS’s discussion 
regarding ORM as contained in CMS’s Section 111 NGHP User Guide, Chapter III, 
Chapter 6 (Version 6.9, October 3, 2022). On the other hand, TPOC, in general, 
refers to the dollar amount of a settlement, judgment, award, or other payment, in 
addition to or apart from ORM. CMS describes TPOC as a “one-time” or “lump sum” 
payment intended to resolve or partially resolve a claim that is paid to, or on behalf 
of, the claimant. TPOC applies to cases where medicals were claimed, released, or 
the settlement has the effect of releasing medicals. Importantly, TPOC reporting is 
applicable regardless of whether there is an admission or determination of liability, 
and regardless of any allocation made by the parties or determination by the court. 
Currently, RREs must report TPOCs greater than $750 to CMS. See, CMS’s review 
of TPOC as outlined in CMS’s Section 111 NGHP User Guide, Chapter III, Chapter 
6 (Version 6.9, October 3, 2022). An exhaustive examination of all the possible 
information and data points RREs may need to report to CMS is beyond the scope 
of this analysis. However, in general, this information includes the following items: 
date of accident/incident; insurer/insurance coverage information; the claimant’s 
personal identifying information (SSN or Medicare ID, name, date of birth, and 
gender); the name and address of the claimant’s attorney; ICD code information 
related to the claimant’s injuries; indicator denoting assumption of ORM and ORM 
termination dates (as may be applicable); and TPOC dates and amount (as may be 
applicable). See generally, CMS’s Section 111 NGHP User Guide, Chapter V (Version 
6.9, October 3, 2022)

5 See, CMS’s NGHP Section 111 User Guide, Chapter IV, Chapters 3 and 12 
(Version 6.9, October 3, 2022).

6 See, CMS’s NGHP Section 111 User Guide, Chapter IV, Chapters 3 and 12 
(Version 6.9, October 3, 2022). While an examination into the various electronic 
formats offered by CMS is beyond the scope of this article, in general, it is noted 
that CMS has three different electronic file transmission methods. Very generally, 
one method is called Connect:Direct (NDM via CMS EFT), which CMS suggests 
for RREs with very large transmission volume. There is the Secure File Transfer 
Protocol (SFTP) where files are submitted over the internet to and from the BCRC 
using directories (mailboxes) created on the BCRC Section 111 SFTP server. A third 
method is referred to as the Hypertext Transfer Protocol over Secure Socket Layer 
(HTTPS) through which files uploaded via HTTPS are sent over the internet via the 
Section 111 COBSW. For more details on the above, see CMS’s NGHP Section 111 
User Guide, Chapter IV, Chapter 10 (Version 6.9, October 3, 2022).

7 See, CMS’s NGHP Section 111 User Guide, Chapter IV, Chapter 6 (Version 
6.9, October 3, 2022).

8 See, CMS’s NGHP Section 111 User Guide, Chapter IV, Chapters 12 and 14 
(Version 6.9, October 3, 2022).
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9 See, https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Re-
covery/Coordination-of-Benefits-and-Recovery-Overview/MSPRP/Medicare-
Secondary-Payer-Recovery-Portal and CMS’s Medicare Secondary Payer Recovery 
Portal (MSPRP) User Guide, Version 5.5 (July 11, 2022), Section 2.1.

10 CMS’s Medicare Secondary Payer Recovery Portal (MSPRP) User Guide, 
Version 5.5 (July 11, 2022), Section 2.1.

11 CMS’s Medicare Secondary Payer Recovery Portal (MSPRP) User Guide, 
Version 5.5 (July 11, 2022), Section 2.1.

12 See, CMS’s Medicare Secondary Payer Recovery Portal (MSPRP) User 
Guide, Version 5.5 (July 11, 2022), Table of Contents p. iii-xii.

13 CMS’s Medicare Secondary Payer Recovery Portal (MSPRP) User Guide, 
Version 5.5 (July 11, 2022), Section 2.1.

14 CMS’s Medicare Secondary Payer Recovery Portal (MSPRP) User Guide, 
Version 5.5 (July 11 2022), Section 2.1.

15 CMS’s Medicare Secondary Payer Recovery Portal (MSPRP) User Guide, 
Version 5.5 (July 11, 2022), Section 2.1.

16 See generally, CMS’s Workers’ Compensation Medicare Set-Aside Arrange-
ment (WCMSA) Reference Guide, Version 3.6 (March 15, 2022), Sections 11.0-11.2, 
and CMS’s Workers’ Compensation Medicare Set-Aside Portal (WCMSAP) User 
Guide, Version 6.6 (April 4, 2022), Section 2.1. While a complete review of CMS’s 
WCMSA review thresholds is beyond the scope of this article, in general, CMS has 
established a voluntary process where parties may submit a WCMSA proposal for 
the agency’s review and approval if the workers’ compensation settlement meets its 
workload thresholds for review. See e.g., CMS’s Workers’ Compensation Medicare 
Set-Aside Arrangement (WCMSA) Reference Guide, Version 3.6 (March 15, 2022), 
Section 8.1. Under CMS’s current WCMSA review thresholds, CMS will review a 
proposed WCMSA account when the following agency workload review thresholds 
are met: (1) The claimant is a Medicare beneficiary and the total settlement amount 

(as defined by CMS) is greater than $25,000; or (2) The claimant has reasonable 
expectation of Medicare enrollment within 30 months of the settlement date (as 
defined by CMS) and the anticipated total settlement amount for future medical 
expenses and disability or last wages over the life or duration of the settlement agree-
ment (as defined by CMS) is expected to be greater than $250,000. See e.g., CMS’s 
Workers’ Compensation Medicare Set-Aside Arrangement (WCMSA) Reference 
Guide, Version 3.6 (March 15, 2022), Section 8.1. If the workers’ compensation 
settlement does not meet CMS’s WCMSA workload review thresholds, the agency 
will not issue a “verification letter” indicating that the review criteria have not been 
met or indicating that a WCMSA is unnecessary. Id.

17 CMS’s Workers’ Compensation Medicare Set-Aside Arrangement (WC-
MSA) Reference Guide, Version 3.6 (March 15, 2022), Section 11.0. The other 
method for submitting a WCMSA is through the mail. Id.

18 CMS’s Workers’ Compensation Medicare Set-Aside Arrangement (WC-
MSA) Reference Guide, Version 3.6 (March 15, 2022), Section 11.1.1.

19 CMS’s Workers’ Compensation Medicare Set-Aside Arrangement (WC-
MSA) Reference Guide, Version 3.6 (March 15, 2022), Section 11.1. The current 
WCMSAP User Guide is Version 6.6, April 4, 2022.

20 CMS’s Workers’ Compensation Medicare Set-Aside Arrangement (WC-
MSA) Reference Guide, Version 3.6 (March 15, 2022), Section 11.1.

21 CMS’s Workers’ Compensation Medicare Set-Aside Arrangement (WC-
MSA) Reference Guide, Version 3.6 (March 15, 2022), Section 11.1.

22 CMS’s Workers’ Compensation Medicare Set-Aside Arrangement (WC-
MSA) Reference Guide, Version 3.6 (March 15, 2022), Section 11.1, and CMS’s 
Workers’ Compensation Medicare Set-Aside Portal (WCMSAP) User Guide, Version 
6.6 (April 4, 2022), Section 2.1.

23 CMS’s Workers’ Compensation Medicare Set-Aside Arrangement (WC-
MSA) Reference Guide, Version 3.6 (March 15, 2022), Section 11.1.

Florida Bar Tech Helpline earns high marks
by Jim Ash, Senior Editor, The Florida Bar News

The Florida Bar Tech Helpline is continuing to earn 
high marks for customer satisfaction, according to a 
June survey.

“Excellent communication and assistance,” read one 
anonymous response. “Outstanding. Thank you.”

Hoping to help members navigate the pandemic, 
the Board of Governors recruited LawTech Partners to 
conduct a three-month beta test of a non-emergency, 
remote tech service in 2021. After the test proved suc-
cessful, the Tech Helpline was added to the LegalFuel and 
Member Benefits Program offerings in February 2022. 
Promoted largely to solo and small-firm practitioners, 
the Tech Helpline offers routine remote service, includ-
ing operating systems support, basic troubleshooting, 
and help with home and remote office setup.

Of the 35 Tech Helpline users who responded to the 
survey, 100% reported being “very/somewhat satisfied” 
with the quality of advice provided by the advisor.

Nearly as many, 97%, said they would use the service 
again should the need arise.

“The advisor was amazing and helped me clear out 
space on my computer so I could conduct business 
again,” another user wrote. “Huge help. Amazing re-
source.”

Most of the responses, 66%, were from sole practi-
tioners. Another 23% worked in firms of two to five at-
torneys. Three were in firms of six to 10 attorneys, and 
three were in firms of 11 to 20 attorneys. Six worked in 
firms with 20 or more attorneys.

Nearly half of the respondents, 49%, reported that 
their firms use an outside consultant or technology sup-
port group. Just 9% reported that their firms have an IT 
staff or department.

Asked where they would have gone for help otherwise, 
74% said an outside consultant. Another 40% said they 
would have surfed the internet or looked at websites.

Nearly all the respondents, 97%, reported being “very/
somewhat satisfied” with the advisor’s “professionalism.” 

continued, next page
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However, another 3% reported being “very/somewhat 
dissatisfied” with the advisor’s professionalism.

The service may be accessed at LawTech Partners, then 
follow the prompts. Members seeking assistance from 
the Tech Helpline will be required to acknowledge that 
The Florida Bar provides access to the service as a mem-
ber benefit but the service and support are performed 
solely by LawTech Partners.

Members should understand that this is not an emer-
gency service. Emergency issues related to court filings 
with immediate deadlines, or technical emergencies, 
will not be addressed. Members should not contact the 
Tech Helpline for emergency software issues, hardware 
or device failures, interruptions of service, or a loss of 
power or internet services (they should contact the 
related service provider).

Members will provide contact information, including 
their Florida Bar number, and will sign an online waiver 
and release before the consultation begins. They will 
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provide a clear, specific description of the problem or 
request, including any error messages received as well as 
a description of the device (desktop or laptop, printer, 
scanner/copier, etc.).

Members will acknowledge that by contacting the 
Tech Helpline, as the attorney, they have the ultimate 
responsibility to take reasonable steps to protect client 
confidentiality and ensure that other issues (like those 
that might arise under Rule 4-5.3, Rules Regulating The 
Florida Bar) are not created. Before a remote session 
begins, members should ensure that any confidential 
information, data, or images are not visible to LawTech 
Partners. Members also have sole responsibility to ensure 
compliance with all HIPAA-related laws or statutes.

The service is typically available Monday through Fri-
day, 9 to 5, but hours of operation are subject to change. 
Any modifications to the schedule or planned downtime 
are posted to the Tech Helpline webpage.

Reprinted with permission from The Florida Bar News, 
June 22, 2022.

https://www.lawtechpartners.com/techhelpline/
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Governor Appoints Three to Serve as 
Judges of Compensation Claims

On June 24, 2022, Governor Ron DeSantis announced three appointments to the Office of the Judges of 
Compensation Claims.

Judge Barbara Case is a judge of compensation claims in West Palm Beach, 
Florida. Along with other judges, she presides over workers’ compensation claims brought 
in Palm Beach, Indian River, Martin, Okeechobee, and St. Lucie counties. Judge Case was 
admitted to The Florida Bar in 2001, following her graduation from St. Thomas University 
College of Law in 2000. She received her undergraduate degree from the University of 
South Florida in 1997. While in private practice, Judge Case served on the Florida Work-
ers’ Compensation Rules Advisory Committee and was named a Super Lawyer in the area 
of workers’ compensation.

Judge Jill Jacobs is a judge of compensation claims in Orlando, Florida. Along 
with other judges, she presides over workers’ compensation claims brought in Orange, Lake, 
Osceola, and Seminole counties. Judge Jacobs was admitted to The Florida Bar in October 
1987, following her graduation from the University of Miami School of Law. She received 
her undergraduate degree from Rutgers University in 1983. Besides working as a private 
attorney, she also served as the deputy city attorney for Palm Bay, Florida, immediately 
prior to her appointment. Judge Jacobs is board certified in workers’ compensation law and 
is a member of the Judge William Wieland American Inns of Court.

Judge Lourdes Sancerni is a judge of compensation claims in Orlando, 
Florida. Along with other judges, she presides over workers’ compensation claims brought 
in Orange, Lake, Osceola, and Seminole counties. Judge Sancerni was admitted to The 
Florida Bar in April 2003, following her graduation from the University of Florida Levin 
College of Law in December 2002. She received her undergraduate degree from Florida 
International University. Immediately prior to her appointment, Judge Sancerni was an 
attorney, focusing her practice on workers’ compensation law in North and Central Florida.
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Miles Settlement Fees: 
Differing Interpretations Are Miles Apart

by Judge Thomas A. Hedler and Judge John P. Moneyham

The April 20, 2016, First District Court of Appeal de-
cision in Miles v. City of Edgewater Police Department, 190 
So. 3d 171 (Fla 1st DCA 2016) represented a significant 
change in the amount of claimant-paid1 settlement fees 
in Florida workers’ compensation cases.

Miles Facts
In Miles, the claimant entered into two retainer agree-

ments. One was between the law firm representing the 
claimant and the claimant’s union, which called for a 
retainer of $1,500, and the other retainer agreement 
provided the claimant would pay such firm “an hourly 
fee for all attorney time expended beyond 15 hours.”2 
“Claimant acknowledged in the agreement that the 
Workers’ Compensation Law prohibits such a fee ar-
rangement, and specifically waived those statutory 
prohibitions.”3

The claimant’s attorney filed a motion requesting ap-
proval of both retainer agreements.4 In such motion, 
“Claimant’s attorney alleged that because of the exten-
sive litigation necessary to pursue an exposure claim, ‘it 
would not be economically feasible for the undersigned 
to continue on a purely contingent basis with fee restric-
tions as contained in Florida Statute § 440.34.’”5 The 
attorney also alleged “that if the JCC denied the retainer 
fee, the Firm may have no choice but to withdraw.”6

After a hearing on the motion, the JCC issued an order 
that denied both retainer agreements providing, among 
other things, that “the proper forum is the legislature (or 
the appeal courts if the argument is that the guideline fee 
structure is unconstitutional,)” because “constitutional 
matters are beyond the scope of the undersigned’s au-
thority.”7

Subsequently, the claimant’s attorney was allowed to 
withdraw from representation of the claimant, and the 
claimant appeared at the merits hearing pro se.8 Pre-
dictably, given the complex nature of Florida workers’ 
compensation cases,9 the claimant did not prevail, and 
her petitions were denied and dismissed.10 The claim-
ant’s Motion for Rehearing/Motion to Vacate was also 
denied.11

Miles Opinion
The First District Court of Appeal provided that both 

the section 440.105 criminalization of receipt of a 
fee without judicial approval and the section 440.34 
statutory limitation on claimant-paid attorney’s fees 
are unconstitutional, and “that the proper remedy is to 
allow an injured worker and an attorney to enter into a 
fee agreement approved by the JCC, notwithstanding 
the statutory restrictions.”12 Further, the court noted 
that such “provisions also represent unconstitutional 
violations of a claimant’s right to form contracts.”13 Also, 
the court provided “that the criminal penalties of sec-
tion 440.105(3)(c), Florida Statutes, are unenforceable 
against an attorney representing a workers’ compensa-
tion client seeking to obtain benefits under chapter 440, 
as limited by other provisions discussed above.”14

The court also provided that “any fee agreement must 
nonetheless, like all fees for Florida attorneys, comport 
with the factors set forth in Lee Engineering & Construc-
tion Co. v. Fellows, 209 So. 2d 454, 458 (Fla. 1968), 
and codified in the Rules Regulating the Florida Bar at 
rule 4-1.5(b).”15 The court further noted that in workers’ 
compensation, “the JCC must approve as reasonable the 
fee a claimant agrees to pay her attorney. Likewise, here, 
we see no reason why a workers’ compensation claimant 
should not be able to waive a limitation on claimant at-
torney’s fees and agree to pay her attorney with her own 
(or someone else’s) funds, subject to a JCC’s finding that 
the fee is reasonable.”16

The court found “[i]n conclusion, the restrictions in 
sections 440.105 and 440.34, when applied to a claim-
ant’s ability to retain counsel under a contract that calls 
for payment of a reasonable fee by a claimant (or some-
one on his or her behalf), are unconstitutional violations 
of a claimant’s rights to free speech, free association, and 
petition.”17 At the end of the decision immediately before 
reversing the JCC’s orders and remanding the case “for 
a new hearing on the motion to approve the retainer 
agreements and on the petitions for benefits,” the court 
provided that “[w]e conclude that the statutory restric-
tions are unconstitutional, and that the proper remedy is 
to allow an injured worker and an attorney to enter into 



WORKERS’ COMPENSATION SECTION 19 Fall 2022 • NEWS & 440 REPORT

JU
D

G
E'S CO

RN
ER

a fee agreement approved by the JCC, notwithstanding 
the statutory restrictions.”18

Aftermath
Following the landmark Miles opinion, the challenge 

for the workers’ compensation legal community has been 
to discern the correct interpretation in application. It 
appears that most, if not all, counsel for injured workers 
have altered their retainer agreements to request fees in 
excess of the legislatively proscribed guideline fee,19 while 
JCCs wrestle with the legal analysis in approving same. 
The first issue for determination has been whether Miles 
represents a facial or as-applied constitutional ruling.

Constitutional Analysis
The proponents of the as-applied application rely heav-

ily on the fact that the opinion expressly provides that 
an “as applied challenge” was presented. In Miles, the 
court addressed the standard of review, as follows: “[a]n 
as-applied challenge, as raised here, is an argument that 
a law which is constitutional on its face is nonetheless 
unconstitutional as applied to a particular case or party, 
because of its discriminatory effects; in contrast, a facial 
challenge asserts that a statute always operates unconsti-
tutionally.” (emphasis added).20 Additionally, “Claimant 
demonstrated that, as applied to her, the restrictions on 
her right to contract for legal work in workers’ compensa-
tion cases…are unconstitutional violations of the right to 
contract.” (emphasis added).21

It should also be noted that the Miles court relied 
upon six attorney affidavits [in which the attorneys 
averred that they would not take the case under the 
current statutory scheme] as evidence that persua-
sively supported the argument that sections 440.105 
and 440.34 “thwart her First Amendment rights.”22 In 
Lundy v. Four Seasons Ocean Grand Palm Beach, 932 So. 
2d 506 (Fla. 1st DCA 2006), this same court upheld 
the constitutionality of the same statutory fee restric-
tions.23 While Lundy involved E/C-paid fees and Miles 
involved claimant-paid fees, the argument in Lundy was 
that the fee restrictions violated access to courts—the 
same analysis supported by the attorney affidavits that 
persuaded the Miles court—but, Lundy did not present 
the evidentiary support for same. Some argue that the 
distinction in evidence and the disparate holdings be-
tween Miles and Lundy support the contention that Miles 
was an as-applied ruling.

An alternative argument could be made that the Miles 
holdings apply to all Florida workers’ compensation cases 
and not just to cases with facts similar to the facts in 
Miles. As noted above, the court used multiple generic 
references such as “a claimant,” “an injured worker,” and 
“an attorney.” In addition, the court used the generic “on 
his or her behalf”24 in the conclusion section of the deci-
sion, which would seem to indicate the court’s findings 
were not limited to the claimant in Miles, who presumably 
was a female who was referred to at multiple points in 
the decision as “her” or “she.”25 Likewise, all references 
in the conclusion section of the court’s opinion are ge-
neric references and not references specifically to the 
claimant in Miles.

Further, the statutory restrictions in 440.105 and 
440.34 were held unconstitutional without any limita-
tion and were not found unconstitutional only under 
the facts present in Miles. Arguably, if the court in Miles 
intended that its holding applied only to cases with similar 
fact patterns, it could have limited the holding to the 
claimant in Miles and “all others similarly situated,” which 
the Florida Supreme Court did in Westphal v. City of St. 
Petersburg, 194 So. 3d 311, 327 (Fla. 2016). While Miles 
seems to start as an as-applied issue, it ends unequivocal-
ly holding the challenged statutes are unconstitutional.

The interesting component of the as applied versus 
facial constitutional argument is that the facts in Miles 
are rarely, perhaps never, replicated. Again, in Miles, 
the claimant sought compensability under an exposure 
theory during a time when there were no hourly fees 
for prevailing upon the claim. Further, the claimant 
was not seeking an enhanced contingency fee. Rather, 
the claimant sought approval to pay a non-contingent 
hourly fee to her attorney. And, the claimant presented 
evidence that she was unable to secure legal counsel. In 
light of the subsequent ruling in Castellanos, it is difficult 
to imagine any cases that would remotely have similar 
facts. Accordingly, if Miles is determined to be an as-
applied constitutional ruling, this would have significant 
ramifications.

Right to Contract
However, because it appears the majority of JCCs 

interpret the Miles decision as a facial decision, the next 
step in the analysis is to assess the extent of the right-
to-contract issue. The claimant’s bar, and some judges, 
contend that an injured worker and an attorney have the 

continued, next page
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Miles Settlement Fees, continued

unfettered right to contract. For such proponents, the 
analysis of Miles fees is primarily (or solely) predicated 
upon the determination that the attorney and the claim-
ant have entered into a contractual arrangement permit-
ting an alternative fee. It is argued, if a judge can refuse 
to recognize a legally valid contract that provides for a 
fee permitted by the Rules Regulating The Florida Bar, 
then the right to contract is illusory. If a JCC believes 
Miles is contractual, the JCC’s role in assessing reason-
ableness is to ensure the contract is consistent with both 
the fee agreement and Florida Bar Rules for contingent 
fee percentages.26

There is legitimate debate whether a JCC should ap-
prove a Miles settlement fee by judging the reasonable-
ness of either the actual fee sought or the fee agreement, 
given the above language where the court provides that 
both should be approved. Arguably, if a JCC approves 
a fee agreement, then a fee sought that is within the 
bounds of such fee agreement should also be approved. 
Also, an argument could be made that since the court 
provided that the fee agreement should be approved by 
the JCC after the words “[w]e conclude” and right before 
the instructions to reverse and remand “for a motion to 
approve the retainer agreements” that the court’s inten-
tion was that the JCC should approve the fee agreement 
and not the fee.27 Further, the court, in the conclusion 
section of Miles, referred to “a contract that calls for 
the payment of a reasonable fee by a claimant,”28 which 
seems to indicate that the reasonableness of the fee 
should be judged by the terms of the fee agreement.

The Miles court cited 18 different times its decision 
in Jacobson v. Southeast Pers. Leasing, Inc., 113 So. 3d 
1042 (Fla. 1st DCA 2013). In Miles, the court noted 
that Jacobson “addressed a similar challenge to the fee 
statutes challenged here,” and “the analysis that led to 
the holding in Jacobson still applies here.”29 Both cases 
reversed the JCC’s decision to deny approval of retainer 
agreements,30 holding that restrictions on claimant-paid 
fees were unconstitutional violations of the right to 
contract. The court, in Jacobson, provided that Florida 
Statute section 440.34 did not “preclude a JCC’s ap-
proving a fee agreement” under the facts of that case.31 
An argument could be made, interpreting Miles and 
Jacobson together, that the court intended that the fee 
agreement, not the actual fee, be approved because that 

was the actual holding in both cases.
The court, in Miles, held that no claimant’s attorney 

accepting fees paid by the claimant, without such fee be-
ing approved by a judge, could be prosecuted criminally 
under Florida Statute section 440.105(3)(c).32 Such 
holding is arguably indicative that the court intended that 
a Miles settlement fee should be approved if it does not 
exceed the fee amount allowed in a fee agreement that 
comports with the factors in Rule 4-1.5(b). Otherwise, 
the holding that such criminal penalties are unenforce-
able would not make sense because there would never 
be a violation of section 440.105(3)(c) if it is required 
that every fee, rather than every fee agreement, be ap-
proved as reasonable. Similarly, the court, in Jacobson, 
held that the prohibition on claimant-paid fees in section 
440.105(3)(c) was unconstitutional, under the facts of 
that case.33

Though Miles’ procedural foundation was established by 
counsel’s motion for approval of retainer agreement(s), 
and Miles instructs the proper remedy is to seek judicial 
approval of the enhanced fee contract, the practice is be-
reft of such pleadings. Such inaction may be predicated 
upon section 440.34(1)—“[t]he judge of compensation 
claims is not required to approve any retainer agreement 
between the claimant and his or her attorney.” Still, oth-
ers contend claimant’s attorneys were conditioned not to 
seek approval of retainer agreements by an alleged serial 
refusal of judges to review same. Nevertheless, some 
judges reject the notion of wholesale reliance upon a 
contract to approve a fee in excess of the guidelines con-
sidering such contract was not submitted for approval. 
There are many who interpret Miles as requiring approval 
of the contract and/or the fee. So, the argument that the 
fee should be approved based upon the contract in the 
face of a practice in which the contract is not approved 
results in a request to approve a fee without review or 
scrutiny. Accordingly, there are some who agree with 
the notion that if the contract is approved initially, the 
subsequent fee must also be approved (assuming it is 
consistent with the agreement). But, if the contract is 
not submitted until the settlement, such argument is 
hollow.

Another issue of contention is the application of 
Florida Bar Rules 4-1.5(f)(4)(B) to workers’ compensa-
tion retainer agreements. Many argue that since (f)(4) 
provides, “an arrangement for…any fee in an action or 
claim for personal injury or for property damages or for 
death or loss of services resulting from personal injuries 
based on tortious conduct of another” (emphasis added), 
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the plain language of the rule does not include workers’ 
compensation cases. However, others argue that since 
some workers’ compensation claims arise from the tor-
tious conduct of another person, a different fee agree-
ment could be used in such cases than the fee agreement 
used when no tortious conduct is present. This usage 
of a different fee agreement in workers’ compensation 
cases would seem to be nonsensical. Of course, there 
are judges that reject this logic based upon the under-
standing that usage of the term torts obviously refers to 
personal injury cases—not workers’ compensation claims.

However, there is support in Florida case law that the 
contingent fee percentages apply to non-personal injury 
cases. In a legal malpractice claim, the First District 
Court of Appeal affirmed the trial court’s ruling that a 
fee, charged under a contingent fee contract, was not 
impermissible because “Florida contingent fee contracts 
are governed by rule 4-1.5(f) of the Rules Regulating The 
Florida Bar.” Olmsted v. Emmanuel, 783 So. 2d 1122 (Fla. 
1st DCA 2001). In In re Miami Beverly, LLC, 608 B.R. 
574 (U.S. Bankruptcy Court, S.D. Fla. 2019), the court 
noted that, in a breach of contract case, a contingent fee 
agreement that provided for a fee that exceeded “any of 
the fee caps allowed by the Ethics Rules” that was not 
approved by any court “is presumed to be excessive.” 
In such decision, the court further provided that “Rule 
4-1.5(f)(4)(B)(i) sets out the acceptable contingency 
fee schedule approved by The Florida Bar.” Id. at 579. 
Judge Farmer, in a partial concurrence and dissent, pro-
vided the following:

I recognize that the Bar’s contingency fee rule is 
phrased as applying to “personal injury” claims, 
and that the claim in this case was for common law 
fraud. See Rule 4-1.5(f)(4) (“for personal injury 
[e.s.] or for property damages or for death or 
loss of services resulting from personal injuries 
based upon tortious conduct of another, including 
products liability claims”). It appears, however, 
that the Supreme Court has interpreted this rule 
to have a broader sweep, applying generally to any 
contingency fee agreement. See Chandris S.A. v. 
Yanakakis, 668 So. 2d 180, 185–186 (Fla.1996) 
(“we hold that a contingent fee contract entered 
into by a member of The Florida Bar must comply 
with the rule governing contingent fees in order 
to be enforceable. We have determined that the 
requirements for contingent fee contracts are 
necessary to protect the public interest. Thus, a 

contract that fails to adhere to these requirements 
is against public policy and is not enforceable by the 
member of The Florida Bar who has violated the 
rule.”) Arabia v. Siedlecki, 789 So. 2d 380 at fn. 6 
(Fla. 4th DCA 2001).

And, while case law has undoubtedly expanded the 
Bar’s contingency fee rule to matters outside the scope 
of personal injury, this expansion has not yet specifically 
included workers’ compensation. Because workers’ com-
pensation claimant agreements are contingent (though, 
oddly not in the case of Miles), many would argue that ex-
panding the Bar’s rule to workers’ compensation is logical. 
However, it is also arguable that the contingency nature 
of the agreement is the only substantive correlation to 
personal injury and the progeny of other claims subject 
to the court’s expansion.34 In workers’ compensation, 
claimants are not entitled to file a lawsuit; they are not 
entitled to recovery of damages; and, they’re not even 
entitled to a mandatory settlement or lump sum payout 
of their claim. Rather, the system is designed to be self-
executing whereby the carrier provides medical and 
indemnity benefits. Because of this unique construct, the 
statute provides for numerous, additional opportunities 
for claimant’s attorneys to be paid fees.35 Many would 
argue that because claimant’s benefits are limited and 
there are other provisions for claimant’s attorneys to be 
paid fees, workers’ compensation and personal injury are 
not sufficiently analogous.

Regardless, the proponents of the right-to-contract 
issue oftentimes cite, “[t]he right to contract is one of 
the most sacrosanct rights guaranteed by our funda-
mental law.”36 The Miles court determined that sections 
440.105 and 440.34 were not constitutionally permis-
sible restrictions on the claimant’s right to contract. The 
court expressly declared, “the statutes do not actually 
prevent a public harm. To the contrary…the statutes 
actually operated to discourage attorneys from repre-
senting her.”37 The court concluded that the statutes’ 
restrictions on a claimant’s ability to contract for legal 
representation results in an injured worker’s inability “to 
secure benefits to which she could potentially otherwise 
be entitled under law, because of the statutory restric-
tions on attorney compensation.”38

Waivers
Another potential roadblock to the unfettered right-

to-contract argument is found in the court’s analogy 
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Miles Settlement Fees, continued

to the allowed waiver by plaintiffs of the constitutional 
caps on attorney’s fees for medical malpractice claims. 
The Miles court expressly referred to the medical mal-
practice waivers, citing to, In re Amendment to the Rules 
Regulating The Florida Bar - Rule 4-1.5(f)(4)(B) of the 
Rules of Professional Conduct, 939 So. 2d 1032 (Fla. 
2006). A brief historical background is necessary to 
provide context to this issue. In the 2004 election, the 
Florida voters approved an amendment to the Flori-
da Constitution restricting plaintiff attorney’s fees in 
medical malpractice claims. Thereafter, The Florida Bar 
wrangled with an amendment to the Rules to permit a 
waiver of the medical malpractice fee cap. There was no 
dispute that a waiver was allowed, but rather the cited 
Florida Supreme Court opinion specifically addressed 
the question of whether judicial review of the waiver 
was required. The majority opinion concluded, “although 
the rule we adopt does not require judicial approval of all 
waivers, it does not prohibit…a court from inquiring into 
the issue of whether the waiver has been knowingly and 
voluntarily made. We encourage trial judges to be alert 
and responsive to this issue.”39

Justice Wells authored a concurrence in part and dis-
sent in part. Justice Wells agreed that the rule should 
have a waiver provision; however, he opined “that the 
procedure needs to include judicial review by a trial judge 
to determine whether the client’s waiver is voluntary and 
whether the client sufficiently understands that he or 
she is entitled to the constitutional limitation on fees.”40 
Justice Wells expressed his concerns as follows:

The appearance of conflict between a lawyer’s 
f inancial interest in the client waiving the 
constitution limitation and the client’s financial 
interest in having the constitution limitation is 
self-evident.

Furthermore, the client is in an obviously 
disadvantaged position when the client is negotiating 
with the lawyer as to the waiver. In the vast number 
of medical liability claims, the clients are not legally 
sophisticated.

These clients are in the lawyer’s office, looking for 
a legal expert to rely upon for legal advice and help. 
When presented with long forms with extensive 
legal language, these clients sign the forms. It is 
simply not reality to rely solely upon these clients 

to comprehend from the forms the significance of 
the legal terms and on that basis have confidence 
that they knowingly waived their constitutional 
right. Because of the self-evident appearance of 
conflict of interest and because of the disparity 
of the bargaining position between lawyers and 
clients, I cannot avoid the conclusion that judicial 
review should be a part of our rule regulating these 
contracts.41

There is no doubt that some JCCs have similar con-
cerns about the claimant’s execution of the waivers 
that are submitted with regularity.42 Nevertheless, 
the workers’ compensation practice has mirrored the 
Miles analogy to medical malpractice fee restrictions by 
routinely filing waivers in conjunction with the motions 
for approval of the enhanced fees. Miles noted that the 
medical malpractice fee restrictions “did not require 
judicial review of such waivers; whereas in the workers’ 
compensation context, the JCC must approve as reason-
able the fee a claimant agrees to pay her attorney.”43 
Accordingly, some JCCs conclude Miles acknowledged 
a substantive distinction between the medical malprac-
tice and workers’ compensation fee restrictions. Does 
the purported distinction mean JCCs should review the 
waivers (as Justice Wells argued) or does it simply require 
JCC approval of the fee or fee agreement as reasonable, 
regardless of the waiver? If the fee agreements are to be 
approved (as discussed above), it is unknown whether 
JCCs would independently seek to review the waivers. If 
only the resulting fee is reviewed, the notion of reviewing 
the merits of the retainer agreement at the time of the 
settlement seems somewhat of an afterthought. Accord-
ingly, it seems most JCCs view this potential distinction 
as a reiteration of the JCC requirement to approve the 
fee as reasonable.

Reasonableness
Another question for JCCs that do not accept the 

alternative fee in the retainer agreement without an 
independent assessment of reasonableness has been 
how to determine reasonableness of the fee. In practice, 
most JCCs require an affidavit of the claimant’s counsel 
addressing the factors espoused in Rule 4-1.5(b).44 The 
workers’ compensation community is familiar with the 
factors’ usage in assessing whether a reasonable hourly 
rate is warranted due to the alleged manifest unfair-
ness of the statutory guideline fee. That is, the lawyers 
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typically address a transition from a contingent rate to 
an hourly rate; whereas, in the Miles fee assessment, 
the analysis is whether the enhanced contingent rate is 
reasonable. Accordingly, it is not controversial to con-
clude that application of the 4-1.5(b) factors are not 
particularly cohesive. Nevertheless, most JCCs require 
and utilize the affidavit addressing the factors as a means 
to assess reasonableness of the fee because, quite simply, 
there is no other proscribed method of determining the 
reasonableness of a fee.

The obvious first question to answer in utilizing the 
factors is whether the starting point is the statutory fee 
or the sought-after enhanced fee. The proponents of the 
former would likely rely upon the notion that the starting 
point in assessing reasonableness in workers’ compensa-
tion law has always been the statutory fee. If there is a 
determination that the statutory fee is manifestly unjust, 
then deviation is permitted. This analysis was more re-
cently confirmed in Castellanos. In Castellanos, 192 So. 
3d at 449, the Florida Supreme Court emphasized “that 
the fee schedule remains the starting point…Only where 
the claimant can demonstrate, based on the standard this 
Court articulated long ago in Lee Engineering, that the 
fee schedule results in an unreasonable fee—such as in a 
case like this—will the claimant’s attorney be entitled to a 
fee that deviates from the fee schedule.” It is understood 
that Miles addressed claimant-paid fees, while Castellanos 
addressed employer/carrier-paid fees. Nevertheless, 
some view such distinction as negligible considering the 
Miles court confirmed the requisite of the JCC find-
ing such fee is reasonable and expressly directed the 
analysis to the Lee Engineering factors, and the court in 
Castellanos utilized global language that only where the 
claimant can demonstrate the fee schedule results in an 
unreasonable fee will the claimant’s attorney be entitled 
to a fee that deviates from the schedule.

Another view is that the Castellanos holding is limited 
to the approval of reasonable carrier-paid fees and not 
settlement fees that are paid by the claimant because 
the issue in such case was “a reasonable attorney’s fee 
to the successful claimant,” “a reasonable prevailing 
party attorney’s fee,” and a “fee award.” Id. at 432, 448, 
449. In contrast, a settlement attorney’s fee approved 
by a JCC is not considered to be an award. Kauffman v. 
Cmty, Inclusions, Inc., 57 So. 3d 919, 920 (Fla. 1st DCA 
2011).45 Also, without Miles, settlement fees would 
be limited to the 440.34 statutory percentage even 
with the Castellanos mandated statutory revival of the 
440.34 version that contained the word “reasonable.” 

Demedrano v. Labor Finders of the Treasure Coast, 8 So. 3d 
498 (Fla. 1st DCA 2009) (The “Supreme Court’s recent 
opinion in Murray …. is not applicable here” because an 
E/C “paid fee is not limited by the formula set out in 
section 440.34(1),” but a settlement fee is “limited to 
a percentage of the benefits secured.”).

However, there are some JCCs that have concluded 
that a Miles fee agreement merely substitutes the con-
tracted fee for the statutory fee,46 and the starting point 
is the contracted fee,47 provided such fee is within the 
amount allowed by the fee agreement and Rule 4-1.5(b)
(f)(4)(B)(i).48 This analysis is predicated upon a rational 
conclusion that because the claimant waived entitlement 
to a statutory fee, there is no reason to assess same. The 
fee that is presented is the Miles fee—therefore, such 
fee should be the starting point in the analysis under the 
Bar’s factors. Under this scenario, the question is simply 
whether the Miles fee is reasonable under the factors.

Arguably, under Miles, a JCC has to use either a rea-
sonable fee standard or a contractual standard. There is 
some criticism for JCCs that utilize the reasonable fee 
standard because the approach is seemingly abandoned 
for the contractual model when the fees are relatively 
minimal. Such critics would contend that a true reason-
able fee standard is not applied unless the JCC does 
not approve a Miles fee that is too low.49 Otherwise, the 
standard used would be a hybrid standard, not provided 
for in Miles, of approving any fees that were not excessive 
under a reasonableness standard and approving any fees 
that were inadequate under a contractual standard. “In-
adequate fees and excessive fees are not reasonable at-
torney fees.” Murray v. Mariner Health, 994 So. 2d 1051, 
1061 (Fla. 2008). Further, the Florida Supreme Court, 
in Murray, provided that application of the statutory fee 
in a litigated case will “not result in the determination of 
reasonable attorney fees in all cases. In some circum-
stances, applying the formula will result in inadequate 
fees, and in some circumstances, applying the formula 
will result in excessive fees.” Id. at p. 1057. While Murray 
is applicable to only carrier-paid fees and not claimant-
paid fees, it is instructive for the general principle that a 
Miles fee based on a fee contract contingent percentage 
isn’t necessarily a reasonable fee.

Regardless of the starting point issue, the analysis of 
the reasonableness of the fee under the factors has been 
controversial. Many lawyers complain that JCCs singu-
larly focus on the resulting hourly rate of the scrutinized 
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fee. Some lawyers contend that JCCs have placed a 
ceiling on the resulting hourly rate. The Rules Regulat-
ing The Florida Bar expressly provide, “[i]n determining 
a reasonable fee, the time devoted to the representation 
and customary rate of the fee need not be the sole or 
controlling factors.”50 Thus, it seems clear that all of the 
factors should be considered—not just (or primarily) the 
resultant hourly rate. This is especially true considering 
the contingency nature of the fee. A contingent fee 
“might be higher than the amount that would be obtained 
by applying an hourly rate. That is the essential feature 
of a contingent fee arrangement.” Alderman v. Florida 
Plastering, 805 So. 2d 1097, 1100 (Fla. 1st DCA 2002).

Of course, it is not only JCCs that fall prey to the trap 
of honing in on one of the factors. Claimant’s lawyers 
are often guilty of submitting affidavits that are wholly 
generic and singularly focused as well—usually on the 
resulting hourly rate or the experience/reputation of 
the lawyer. It is important for lawyers to remember that 
consideration of all of the factors means that the range 
of the fee varies—not just upon the lawyer, but upon the 
analysis of the totality of the work addressed in the fac-
tors. Regardless, the JCCs and the claimant’s bar would 
be well-advised to assess the factors globally, rather than 
just the resulting hourly rate.

Another pragmatic issue has been the manner in which 
the judges scrutinize an undisputed settlement fee mo-
tion. It is believed that most judges offer the lawyers an 
opportunity for a hearing.51 It is advisable to claimant’s 
attorneys that if a judge has set the motion for hear-
ing, there is a strong likelihood the judge has concerns 
about whether the requested fee is reasonable. Accord-
ingly, the attorney would be wise in preparing to present 
supplemental argument/evidence to assist the trier of 
fact in the assessment. Many times, the lawyer will file an 
amended affidavit prior to the hearing. Often a hearing is 
set due to the fact that the initial affidavit offers little to 
no substance for consideration. Regardless, after review 
of the factors and conducting the hearing, the judge 
may conclude the requested fee is not reasonable. Some 
judges simply deny the motion under the rationale that 
the motion is for approval of the fee. A criticism of this 
method is that the parties are left without direction and 
without a settlement order until another motion is filed. 

Miles Settlement Fees, continued
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Other judges enter the washout or settlement order 
and simply award the statutory guideline fee, under the 
rationale that the statutory fee is legislatively presumed 
as reasonable.52 Still other judges are open to awarding a 
third fee—based upon the evidence in the affidavit, i.e., 
the hours claimed53 at an hourly rate within the range 
asserted to be customary.

Purpose of Review
The complicated Miles fee analysis is not restricted to 

assessing the constitutional challenge or the multifacto-
rial issues arising out of the reasonableness quandary. 
It has been six years post-Miles, and some believe the 
tensions or stress surrounding the approval of such fees 
has never been higher. Undoubtedly, the claimant’s bar 
is frustrated with the JCCs. Certainly, there are numer-
ous occasions where the JCCs are frustrated with the 
lawyers. Some question why the JCCs have to approve 
claimant attorney’s fees, especially considering E/C at-
torney fees are not scrutinized in any fashion. Frankly, 
this question effectively drives a stake through the heart 
of the matter. There is no question the JCCs are required 
to assess the fees—via the statute and reiterated in case 
law, including Miles. The lawyer’s objection to same is not 
unlike the objection to the scrutiny of the contracted fee. 
That is, the claimant’s bar contends the injured workers 
have a right to contract, and, thus, the resulting fee 
should effectively be governed by The Florida Bar … in 
conjunction with the Rules Regulating The Florida Bar. 
Since JCCs must approve such fees or fee agreements, 
this is seen by some as a tacit challenge that claimant’s 
lawyers must be regulated.

However, the legislative directive for JCCs to approve 
claimant attorney’s fees is widely accepted as serving a 
watchdog task on behalf of injured workers. In Murray, 
the Florida Supreme Court reviewed the statutory his-
tory of approving attorney’s fees, and declared:

The Legislature, however, was concerned that 
the bulk of the compensation benefit go to the 
claimant, not his attorney.54 Accordingly, to protect 
a claimant’s compensation award, the Legislature, 
from the original adoption of the Act, gave the 
JCC…approval oversight of the amount a claimant 
paid to his attorney.55

Nevertheless, the Supreme Court has recognized 
that the intricacies of the workers’ compensation law 
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behoove claimants to have legal representation. “[T]he 
workers’ compensation system has become increasingly 
complex to the detriment of the claimant, who depends 
on the assistance of a competent attorney to navigate 
the thicket.”56 Accordingly, there is obviously a balance 
(or contradiction) between the need to protect claim-
ants from paying too much in attorney’s fees and the 
necessity for claimants to have legal assistance to secure 
benefits.

Provisions in the law for prevailing party reasonable 
fees also obscure the analysis of the reasonableness of 
settlement fees. This is seen by JCCs who regularly see 
washouts with side fees, oftentimes, predicated upon 
stipulations in which the E/C ultimately agrees to pay 
benefits and simultaneously pay fees. Many believe 
that the multiple avenues for fees in the law justify 
the scrutiny of fees to ensure the injured worker is 
protected—“that the bulk of the compensation benefit 
go to the claimant.” It is understood that, unlike personal 
injury and medical malpractice, claimants in workers’ 
compensation are significantly limited in their scope for 
redress. The law provides for a self-executed system of 
providing medical and indemnity benefits only.57 Ac-
cordingly, when an injured worker settles their case, they 
only receive a portion of the estimated exposure of past, 
present, and future medical and indemnity benefits.58 
So, when the settlement is ultimately partitioned with 
side agreements, the concern espoused by Justice Wells 
is amplified. While the notion of an inherent conflict of 
interest between injured workers and their lawyers as it 
pertains to fees may be offensive to the claimant’s bar, it 
is difficult to ignore the obvious truism in this paradigm.

The ongoing conflict appears to be predicated upon 
objection to the JCC’s approval of fees. The claimant’s 
bar seemingly wants to be free to contract with claim-
ants at their discretion. The JCCs believe that as long 
as they are required to approve such fees, the approval 
process must be substantive—not a rubber-stamp.59 It 
is clear that the appellate courts or the Legislature must 
decide—are settlement fee arrangements between law-
yers and injured workers to be governed by The Florida 
Bar or is JCC scrutiny required? As long as the statute 
and the courts direct JCC fee approval, judicial review, 
at some level, is going to be maintained. To that end, the 
labyrinth presented herein is but a sample of the resulting 
permutations constructed by judges tasked with review-
ing settlement fee motions daily, and their efforts to do 
so in accordance with the law.

Judge Thomas A. Hedler graduated 
from Palm Beach Atlantic University 
as the Outstanding Graduate in the 
School of Religion. He graduated 
from Florida State College of Law in 
2002. Judge Hedler spent the first 
five years of his practice represent-
ing employer/carriers. Thereafter, he 

represented claimants for over eight years. Judge Hedler is 
board certified in workers’ compensation. He was appointed 
a judge of compensation claims in West Palm Beach by 
Governor Rick Scott in 2016. He serves as the administra-
tive judge in the West Palm Beach District. In 2019, Judge 
Hedler was presented with the Kennie Edwards Memorial 
Award by the Palm Beach County Bar Association. He has 
remained active with the Friends of 440 Scholarship Fund, 
the Inns of Court, and other organizations in the community.

Judge John P. Moneyham graduated 
from Florida State College of Law 
with honors in 1988 and was admit-
ted to The Florida Bar that same 
year. He graduated in 1984 from 
the University of Florida with a B.S. 
in accounting. Prior to becoming a 
judge, he did workers’ compensation 

law defense work for a little over two years before starting 
his own firm in 1991 representing primarily injured workers. 
He has been board certified by The Florida Bar in workers’ 
compensation since 1995 and is AV rated by Martindale-
Hubbell. He became a Florida Supreme Court certified 
mediator in 2004 mediating almost exclusively workers’ 
compensation cases. He was a member of a Florida Bar 
Grievance Committee from 1994 to 1997 and vice chair 
of the Friends of 440 Scholarship Fund, Inc., Northwest 
Florida Division from 2000 to 2005. He was appointed the 
judge of compensation claims for the Panama City Beach 
District by Governor Ron DeSantis in July 2020.

Research assistance for this article was provided by Patrick 
Drake, Esq. During the course of the preparation of this 
article, Mr. Drake served as a law clerk to the OJCC in the 
West Palm Beach District Office. He provided extensive 
research and legal analysis of this issue. Mr. Drake was ad-
mitted to The Florida Bar on September 21, 2022, and now 
serves as an associate attorney in private practice.

continued, next page



WORKERS’ COMPENSATION SECTION 26 Fall 2022 • NEWS & 440 REPORT

Miles Settlement Fees, continued

Endnotes
1 Injured workers will be referred to as claimant rather than employee to be 

consistent with language used in Miles.
2 Miles, 190 So. 3d at 174-175.
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ATTORNEY SPOTLIGHT

D. Edward Williamson, Jr.
Rudolph, Israel, Tucker, and Ellis, Jacksonville, Florida

Who is someone who inspires you and why?
My grandparents. I was very lucky to have six grandparents 
growing up, and they taught me that hard work, humility, 
humor, caring for your fellow humans, optimism, and 
family are very important. None were highly educated, 
but they all had master’s degrees in life and how to live it.

Why do you practice workers’ compensation law?
I became interested in W/C law after helping my 
grandfather. He was injured in 1958, and received PTD 
benefits under FECA. In 1995, at 80 years old, after 
having received PTD since 1958, he received a request 
to verify ongoing entitlement to compensation benefits 
from the adjuster. They threatened him with suspension of 
benefits because his ATP had not completed a treatment 
report. It was an eye-opening experience.

Proudest accomplishment within the section?
Being a part of the Friends of 440 Scholarship 
Organization, and surviving 20+ years at my former law 
firm’s Comp Convention hospitality suite.

Favorite workers’ compensation law case?
As a new claimant’s attorney after more than two decades 
as an E/C attorney, I would say Castellanos and Westphal.

What is something few people know about you?
I am a 6th generation Floridian.

Favorite quote?
“Everybody counts or nobody counts.” – Harry Bosch

Favorite song lyric?
“My whole world was by that river, flowing North to meet 
the sea each day, I don’t want to move away.” – JJ Grey & 
MoFro, Brighter Days. The lyric was confirmed by JJ Grey 
himself at the recent Comp convention.

Best place you have traveled and what makes it special?
I think all travels are special because travel allows us to see 
how other people live, survive, and thrive. The best place 
I have traveled to is Ireland, and it is special because it is 
where my wife’s family is from, and because Guinness and 
Jameson come from Ireland.

Something we did not know about you?
I find it extremely difficult to choose a favorite song lyric 
because I have many favorites.

If you could have lunch with anyone from history, who 
would it be and why?

Once again, a very difficult choice, but I think I would 
love to have lunch with Mark Twain. I believe his wit and 
observations would prove to be very entertaining.
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Shift Happens
by Melissa Byers

In 2018, the St. Petersburg Bar Association (SPBA) 
led the charge in initiating a wellness theme focused on 
changing the culture of law firms. The goal? To combat 
the staggering statistics related to depression, anxiety, 
suicide, and substance abuse within the law profession. 
As the executive director, I had a unique perspective.

Although I have now served as the executive director 
for almost nine years, my previous experience includes 
over 15 years in the wellness field, long before “wellness” 
was a common buzz word. My professional background 

includes working 
at the Golden 
Door Resort & 
Spa in San Di-
ego, California. 
Clients included 
Good Morn ing 
America anchor 
J o a n  Lu n d e n ; 
owner of Mon-
davi Wine, Robert 
Mondavi; televi-
sion personality 
Barbara Walters; 
and many more. 
I then relocated 
to Los Angeles to 
train several cli-

ents, including actress Karyn Parsons from The Fresh 
Prince of Bel Air at Warner Bros. Studios.

Why am I sharing my previous back-
ground? Despite the staggering statistics 
related to the lack of wellness in the law 
profession, I was always hesitant to share 
my background. I feared that I wouldn’t be 
respected or viewed as a business profes-
sional. My hesitancy evaporated when the 
American Bar Association (ABA) released 
its findings in the 2017 report The Path to 
Lawyer Well-Being: Practical Recommen-
dations for Positive Change. The 73-page 
report not only detailed the undeniable sta-
tistics related to burnout, suicide, anxiety, 
substance abuse, and depression, but also 

encouraged stakeholders (law firms, bar associations, 
judiciary, and leadership) to take action to meaning-
fully communicate that lawyer well-being is a priority. 
It stated, “We define lawyer well-being as a continuous 
process whereby lawyers seek to thrive in each of the 
following areas: emotional health, occupational pursuits, 
creative intellectual endeavors, sense of spirituality or 
greater purpose, physical health, and social connections 
with others. Lawyer well-being is part of a lawyer’s ethi-
cal duty of competence.”1 The report provided a deep 
analysis of the challenges faced in law firms that prohibit 
well-being. As a result, the SPBA introduced Happy, 
Healthy, Holistic Attorneys to focus on removing the 
barriers in achieving wellness. (The original theme title, 
Shift Happens at the St. Pete Bar, was frowned upon by a 
member of the judiciary. ☺)

I researched and outlined for our leadership the chal-
lenges attorneys face when attempting to achieve well-
ness, including the pressure of the billable hour, aging law 
partners, the stigma of seeking mental health/substance 
abuse assistance, fear of being viewed as weak, lack of 
control over schedules, lack of boundaries, demands of 
clients, pressure of law school loans, empathy fatigue, the 
endless networking events steeped in alcohol, adrenaline/
dopamine addiction, and the historical law firm culture 
that rewards long hours and lack of work/life balance.

I also surveyed members about how wellness is viewed 
within the law profession. I received pages of brutally 
transparent and compelling feedback. Many were at-
tempting to protect their health but felt they were being 

A former client of Melissa Byers, 
TV personality Joan Lunden

This chart by the American Bar Association documents reasons why  
lawyers need to make wellness a priority.
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crushed under the weight 
of the demands of the 
profession. When I pres-
ent to bar associations 
and judiciary about well-
ness in the law profession, 
I read some of the quotes 
taken from our member 
wellness surveys. Some-
one always approaches 
me after the presentation 
to share that it brought 
them to tears. That’s not 
good. Attorneys, leaders 
in our communities and 
our democracy, are un-
successfully fighting for 
permission to embrace 
health and a sense of 
well-being.

The SPBA imple-
mented several initia-
tives to create meaning-
ful change including a 
law firm challenge that 
specifically addressed 
shifting the culture of 
individual firms. Based 
upon their competitive 
spirit, more than 30 firms participated. Points were not 
easy to earn and were rewarded for tasks such as hosting 
meetings centered on honest communication with the 
entire law firm and establishing work/life boundaries. We 
also began hosting monthly group meetings based upon 
the book The Alcohol Experiment by Annie Grace, and 
included mocktails at every networking event. We hosted 
panel discussions with highly respected attorneys and 
well-established firms that shared their best practices 
in supporting self-care personally and professionally. We 
encouraged members to release the god complex men-
tality and embrace the vision of self-care as a strength, 
not a weakness. Bar members began to open up about 
the need for therapy and antidepressant medication. 
Slowly, the stigma attached to seeking mental health 
support diminished.

Based upon my wellness background and Bar experi-
ence, I began presenting the eye-opening ABA research, 
the challenges facing attorneys, and the vital tools 
needed to help attorneys begin embracing their health—

reality-based tools that 
combat the real-world 
challenges that block best 
efforts. I believe everyone 
knows what is needed to 
achieve wellness (orga-
nizational work strate-
gies, breathwork, whole 
food nutrition, proper 
sleep, proper hydration, 
healthy boundaries, re-
duced alcohol consump-
tion, exercise, spiritual 
support, forest bathing, 
and grounding—if you’re 
not familiar with the last 
two—google both!). The 
challenge is giving our-
selves permission to cre-
ate wellness and actively 
mapping out our days and 
habits to ensure success 
(consider utilizing a white 
board you can continu-
ously update).

It is not necessary to 
attempt to implement 
the wellness tools simul-
taneously. Wellness is a 

quiet shift, consistently applied in small steps every day. 
It is being supportive of your self-care and brings a deep, 
centered joy. It is not strict, militant, or punitive. I tell 
my wellness clients … never taking the piece of cake is 
just as bad as always taking the piece of cake.

For those that believe their self-worth is solely based 
upon their ability to produce, and time spent on well-
ness is wasted time, I encourage you to view self-care 
as an accelerant to significantly increase your value and 
performance. It truly is the secret weapon in achieving 
rock star status. It also helps to win the battle in family 
genetics. Genetics can be a loaded gun. You have the 
power to pull the trigger or not by implementing sup-
portive measures. Recently, I spoke at a conference that 
included more than 200 attorneys. One month after 
the conference, an attendee emailed to say that as a 
result of the information shared, she was inspired to stop 
drinking as part of the self-care tools she implemented. 
She shared that alcoholism was part of her family tree 

continued, next page

Melissa Byers shares wellness tips at the Orange County Bar Association.
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and a family member passed away due to complications 
of alcohol. She detailed that her mother also decided to 
quit after she quit. She shared that she didn’t want to pass 
this habit to her children. This is the power we possess to 
create a ripple effect that will affect generations.

I am honored to have been included as a keynote 
speaker at national judiciary conferences, bar associa-
tions, law firm strategic planning sessions, law schools, 
and The Florida Bar Voluntary Bar Leaders Conference. 
More importantly, I am pleased that I am no longer hesi-
tant to share my background. It is a testament to how far 
the profession has come since 2017.

I challenge you to become a change agent in the 
profession and in your family. Healthy people possess 
the power to change our world. Self-care is bigger than 
an individual pursuit. Your mental health and wellness 
impacts your children, your colleagues, your clients, and 
your community. You owe it to yourself and everyone 
else. Determine your priorities (limit them to three or 
four) and schedule them in your day. When I trained 
Joan Lunden, she started her day at 3 a.m. to prepare to 

co-anchor Good Morning America. I asked her how she 
reserved time for her wellness while balancing her profes-
sional schedule and family. “I had to accept that my inbox 
will always be full and make it a priority,” she responded. 
Shift happens in small, daily steps. Begin today.

Melissa Byers has served over eight 
years as the executive director of 
the 1,200-member St. Petersburg 
Bar Association. During her tenure, 
she has implemented several wellness 
initiatives and was awarded the first 
Health & Wellness Award presented 
by The Florida Bar in 2018. Ms. 

Byers was also awarded the 2020 Marshal R. Cassedy, Sr. 
Leadership Award by The Florida Bar. To secure Melissa for 
speaking opportunities or wellness consulting, contact her 
at mbyers@stpetebar.com.

Endnote
1 National Task Force on Lawyer Well Being, (August 14, 2017), (emphasis 

added), available at https://www.americanbar.org/content/dam/aba/administrative/
professional_responsibility/lawyer_well_being_report_final.pdf.

Shift Happens, continued
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SPECIALIZED 
WORKERS’ COMP 
PHARMACY CARE

IWP WILL HELP YOUR CLIENTS
EVERY STEP OF THE WAY. 

www.IWPharmacy.com  |  888-321-7945

THE PAIN POINTS OF THE WORKERS’ COMPENSATION PROCESS CAN LEAVE EVERYONE FEELING ILL. 
At Injured Workers Pharmacy (IWP), we conveniently deliver your client’s workers’ compensation 

prescriptions right to their doorstep at no out-of-pocket cost. Our proactive approach to pharmacy 
care simplifies each step of the prescription process, so that your client can focus on getting better 
and you can focus on their case – and not the administrative backlog that comes with it. 

Here’s how we make workers’ comp prescriptions easy: 

• NEXT DAY PRESCRIPTION HOME DELIVERY

• WE’LL HANDLE ANY PRIOR-AUTHORIZATIONS

• NO UPFRONT OR OUT-OF-POCKET COSTS

• TEAM SPECIALIZED IN THE COMPLEX 
 NEEDS OF INJURED WORKERS  

• CONTINUOUS PRESCRIPTION CARE EVEN 
 THROUGH DISPUTES AND DENIALS • COMMITMENT TO HAPPY, HEALTHY PATIENTS 



WORKERS’ COMPENSATION SECTION 32 Fall 2022 • NEWS & 440 REPORT

What HOBBY HELPS YOU
in the practice of law?

440 Q&A

Golf for sure. I’m a lifelong golfer, and I 
play in four to six workers’ compensation 
industry tournaments per year. We host 
one at the WCI convention. We always play 
with clients or sponsor clients’ events. Five hours 
of face-to-face marketing is invaluable.

William Rogner, Esq., Winter Park

Weekends in the Keys. 
Fishing the flats and back 

country allows me to detach and destress. 
No cell service, no noise pollution, and 
no other living souls in sight.

Chris McClure, Esq., Miami

Anything on the water. Whether 
I’m on a boat, beach, or shore, 
the water brings me solace and time for calm 
reflection.

Rosemary Eure, Esq., Sarasota

Brazilian Jiu-Jitsu.
Michael Winer, Esq., Tampa

Reading every morning before I start my day. 
It gets my mind moving, and I use the tools 
from the books I read to be a more effective 
communicator and litigator.

Phil Augustine, Esq., Lake Mary

Chess.

Sal Richardson, Esq., Plantation

UPCOMING QUESTION:
Why did you become BOARD CERTIFIED?

Email your answer to
smccormack@thefloridafirm.com,

 and it may appear in our winter edition.

mailto:smccormack@thefloridafirm.com
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Tiburcio v. Hillsborough County Sheriff’s Office/Commer-
cial Risk, ___So. 3d___ (Fla. 1st DCA 8/17/22)
Section 112.18(1)(a) Presumption/Reverse Presumption

The First DCA reversed the JCC’s denial of compen-
sability of first responder heart disease. The JCC found 
that the heart disease was accidental and in the line 
of duty, but denied under subsection 112.18(1)(b)1.a’s 
“reverse presumption” (where the claimant departs in 
material fashion from his prescribed course of treat-
ment). The DCA noted that under this presumption, 
the “material departure from prescribed treatments” 
must be for treatments of the same condition for which 
compensability is sought. While initially seeking compen-
sability of both heart disease and hypertension, at trial 
the claimant’s claims were solely for heart disease. The 
E/C had the burden to show that (1) the claimant was 
diagnosed with heart disease before the alleged date of 
accident, (2) he materially departed from the prescribed 
treatment for the heart disease, and (3) such departure 
significantly aggravated the heart disease causing disabil-
ity, an increase in disability, or an increase in the need for 
medical treatment. The DCA found that the E/C failed 
to sustain their burden where they presented evidence 
only of the claimant’s failure to follow a course of treat-
ment and medications prescribed for his hypertension, 
high cholesterol, obesity, and other conditions. Such 
treatments were for conditions that may have been risk 
factors for heart disease, but were not, in fact, treat-
ments for the claimed condition of heart disease.

Girardin v. AN Fort Myers Imports LLC/Auto Nation/
Gallagher Bassett, ___So. 3d___ (Fla. 1st DCA 8/10/22)
Medical Benefits/Attendant Care/Prescription 
Requirement

The First DCA reversed and remanded the JCC’s 
denial of attendant care due to the claimant’s failure to 
provide a sufficiently specific prescription. The claim-
ant’s authorized doctor wrote a prescription for “Home 
Health Eval and attendant care 12 hours a day/7 days a 
week.” This was attached to the PFB, to which the E/C 
responded the care was authorized with details to follow 
under separate cover. Upon receipt of the claim, the 
adjuster contacted the doctor for more detail, but the 
doctor declined to provide specifics. Over the next five 
months, the E/C had agencies conduct home visits, with 

the final visit occurring shortly before the merit hearing. 
The doctor declined in deposition to further specify the 
prescription; however, the E/C had failed to provide him 
with any of the evaluations from the home visits. The 
E/C argued that the JCC couldn’t award the requested 
attendant care because the prescription failed to meet 
the specificity required by section 440.13(2)(b)(1), Fla. 
Stat., which states “… The employer or carrier shall not be 
responsible for such care until the prescription is received 
by the employer and carrier, which shall specify the time 
periods for such care, the level of care required and the 
type of assistance required.” The DCA found based upon 
the 2007 Overloop case that an E/C must monitor the 
claimant’s injuries and provide benefits and cannot hide 
behind a willful wall of ignorance. They noted the E/C 
withheld their home evaluations from Dr. Wolff and went 
to trial arguing they had offered up to 12 hours of care, 
but denied an obligation to provide the care until they 
received a specific prescription.

Bonhomme v. Staff Team Hotels/Frank Winston Crum 
Ins., ___So. 3d___ (Fla. 1st DCA 10/12/22)
Compensability/Notice
(Oral argument at December 2021 WCCI Comp Confer-
ence)

In a 13-page opinion, the First DCA affirmed the JCC’s 
denial of compensability and found they could affirm on 
a lack of timely notice, as well as the claimant’s failure 
to sustain his burden to provide evidence of causation or 
injury. The claimant alleged injury at work while lifting 
mattresses. However, ER visits over the ensuing several 
months effectively lacked any evidence to support that 
contention. After filing a PFB, the clamant provided 
testimony indicating that he knew at the time he car-
ried the mattresses he injured his neck, but alternately 
argued he was unable to realize the probable compen-
sable nature of the injury until an ER doctor mentioned 
a potential cervical strain, almost two months later. The 
JCC excused this late notice, and the case proceeded. 
Ultimately, EMA Dr. Scott considered the claimant’s 
medical condition and determined there was insufficient 
evidence to support a work-related lumbar or cervical 
injury. As to notice, the DCA found that the JCC im-
properly applied the “reasonable man” standard provid-
ing “some satisfactory reason” to excuse late notice, as 

Case Law Update
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that standard derives from case law pre-dating the 1994 
amendments. The decision in this case effectively elimi-
nates pre-1994 case law from the notice analysis. The 
DCA then affirmed the JCC’s finding that no clear and 
convincing evidence existed to the contrary to reject Dr. 
Scott’s opinions. The DCA rejected the claimant’s due 
process claims out of hand. A concurring opinion noted 
the claimant’s failure to timely report the accident within 
30 days, without applicable exception, which compelled 
affirming the denial.

Sims Crane & Equipment Co./Bridgefield Employers Ins. 
Co. v. Preciado, ___So. 3d___ (Fla. 1st DCA 10/12/22)
Jurisdiction of JCC

The claimant filed a PFB and then voluntarily dismissed 
it, conceding a collective bargaining agreement (CBA) 
controlled and compelled arbitration. He requested and 
was provided an arbitration hearing. Being dissatisfied 
with the arbitration award’s denial of benefits, he filed 
a motion to vacate the arbitration award with the JCC, 
who found he had jurisdiction and vacated the award. 
The E/C appealed, and the DCA found that the OJCC 

was an inappropriate forum and lacked jurisdiction. The 
claimant should have instead of sought relief through 
“the courts” as defined by section 682.13, Fla. Stat. 
(courts of competent jurisdiction). The JCC reasoned he 
had jurisdiction via section 440.1926. Although Chapter 
440 does confer jurisdiction on a JCC (with a pending 
PFB) to consider an arbitration award, absent a pending 
PFB, the JCC here was without jurisdiction.
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as a specialist in workers’ compensation 
law and is AV rated by Martindale Hub-
bell. He is a member of The Florida Bar’s 
Workers’ Compensation Section Execu-
tive Council, past chair of the Board Cer-
tification Committee, and vice president 

of the Judge William Wieland American Inn of Court. Mr. 
Turner earned a B.A. in German and history from Tulane 
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EVENTS
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EXECUTIVE COUNCIL MEETINGS
January 20, 2023, 11:00 a.m.

Joe’s Stone Crab
Miami Beach, Florida

April 19, 2023, 3:00 p.m.
Omni Orlando Resort at ChampionsGate

ChampionsGate, Florida

WORKERS’ COMPENSATION SECTION 
EDUCATIONAL FORUM

April 20-21, 2023
Omni Orlando Resort at ChampionsGate

ChampionsGate, Florida

FLORIDA BAR ANNUAL CONVENTION
June 21-24, 2023

The Boca Raton (formerly The Boca Resort & Club)
Boca Raton, Florida

WORKERS’ COMPENSATION 
CONVENTION
August 20-23, 2023

Orlando World Center Marriott
Orlando, Florida


